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PEEFACE. 


An  attempt  has  been  made  in  this  work  to  collect 
in  a  concise  and  convenient  form  the  law  on 
various  points  which  should  be  present  to  the 
mind  of  the  conveyancer  when  investigating  a 
title.  It  is  hoped  that  the  book  will  prove  useful 
in  obviating,  during  the  perusal  of  abstracts,  the 
distraction  caused  by  reference  to  authorities  which 
are  not  always  easily  available. 

The  writers  have  adopted  the  plan  of  adding 
to  each  subject  in  the  Alphabetical  Digest  prece- 
dents of  requisitions.  Some  of  these  relate  to 
matters  of  such  frequent  occurrence  that  they  may 
be  regarded  as  common  form,  others  may  be  found 
to  suit  points  which  actually  arise,  while  all  may, 
it  is  hoped,  be  of  use  in  framing  or  suggesting 
requisitions  where  none  of  the  forms  given  are 
applicable. 

W.  H.  J. 
T.  G. 

21,  Old  Sqttabe,  Linooln's  Inn, 
October,  1898. 
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Sykes,  In  the  goods  of,  L.  B.  3  P.  &  D.  26 ;  42  L.  J.  P.  &  M.  17 ; 

28  L.  T.  142 ;  21  W.  B.  416 357 

Symons  v.  Leaker,  15  Q.  B.  D.  629 ;  54  L.  J.  Q.  B.  480 ;  53  L.  T. 

227  ;  33  W.  B.  875;  49  J.  P.  775 115 
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Tait  V,  Gosling,  11  Ch.  D.  273 ;  48  L.  J.  Ch.  397 ;  40  L.  T.  251 ; 
27  W.  E.  394 180 

Taltarum*8  Case,  Year  Book  12  Edw.  IV.  19       -        -        -        -  142 

Tanqueray-Willaume  &  Landau,  Ee,  20  Ch.  D.  465 ;  51  L.  J.  Ch. 
434;  46  L.  T.  542;  30  W.  E.  801 57,  134 

Taylor,  Ee,  52  L.  J.  Oh.  728 ;  49  L.  T.  420 ;  31  W.  E.  596 ;  W.'  N. 
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Thellusson  v.  Woodford,  8  E.  E.  104;  11  Yes.  jun.  112;  1  Bos.  & 
P.N.  E.  357 249 

Thomas  v.  Britnell,  2  Yes.  sen.  313 48,  355 

Thomas  v.  Sylvester,  L.  E.  8  Q.  B.  368 ;  42  L.  J.  Q.  B.  237 ;  21 
W.  E.  912 25 

Thompson  &  Holt,  Ee,  44  Ch.  D.  492 ;  59  L.  J.  Ch.  651 ;  62  L.  T. 
651 ;  38  W.  E.  524 223 

Thomley  v.  Thomley,  [1893]  2  Ch.  229 ;  62  L.  J.  Ch.  370 ;  68 
L.  T.  199 ;  41  W.  E.  541 ;  3  E.  311  -        -        -        -     106,  170,  315 

TomHnson,  Ee,  Tomlinson  v,  Andrew,  [1898]  1  Ch.  232 ;  67  L.  J. 
Ch.  97 ;  78  L.  T.  12;  46  W.  E.  299 183,  184 

f  omlinson  v.  Bullock,  4  Q.  B.  D.  230 ;  48  L.  J.  M.  C.  95 ;  40  L.  T. 
459 ;  27  W.  E.  552 7 

Torrance  v.  Bolton,  L.  E.  8  Ch.  118;  42  L.  J.  Ch.  177  ;  27  L.  T. 
738 ;  21  W.  E.  134 243 

Toulmin  v.  Steere,  3  Mer.  210 214 

Trower  v.  Butts,  24  E.  E.  164 ;  1  L.  J.  (0.  S.)  Oh.  115 ;  1  Sim.  & 
St.  181 342 

Trustees  of  St.  Saviour's  Eectory  &  Oyler,  Ee,  31  Oh.  D.  412 ; 
55  L.  J.  Ch.  269 ;  54  L.  T.  9 ;  34  W.  E.  224 ;  50  J.  P.  325  -       47,  59 

Tulk  V.  Moxhay,  18  L.  J.  Ch.  83 ;  13  L.  T.  (0.  S.)  21 ;  13  Jur.  89 ; 
2  Ph.  774  ;  1  H.  &  Tw.  105 81,  269 

Turner,  Ee,  Glenister  v.  Harding,  29  Ch.  D.  985 ;  54  L.  J.  Ch. 
1089 ;  53  L.  T.  528 14 

Tweedie  &  Miles,  Ee,  27  Ch.  D.  315  ;  54  L.  J.  Ch.  71 ;  33  W.  E.  133  332 

Twigg's  Estate,  Ee,  Twigg  r.  Black,  [1892]  1  Ch.  579;  61  L.  J. 
Ch.  444;  66  L.  T.  604;  40  W.  E.  297 167 

Twyne's  Case,  3  Eep.  80b ;  1  Sm.  L.  0.  1 297 

Tyler  v.  Yates,  L.  E.  6  Ch.  665  ;  40  L.  J.  Ch.  768 ;  25  L.  T.  284 ; 
19  W.  E.  909 137 

Tyrell's  Case,  Dyer  155a ;  Tu.  L.  0.  289 336 
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70 L.  T.  312;  42  W.  E.  440;  8  E.  220 9 

Tick  V.  Edwards,  3  P.  W.  372 ;  2  Eq.  Abr.  473  -        -        -        -  170 

Tillars,  Ex  parte,  Eogers,  Ee,  L.  E.  9  Ch.  432 ;  43  L.  J.  Bk.  76 ; 
30  L.  T.  348 ;  22  W.  E.  397 298 

Viner  v.  Francis,  2  E.  E.  29 ;  2  Cox,  190 ;  Tu.  L.  0.  417    -        -  342 

Toss,  Ee,  King  v.  Voss,  13  Ch.  D.  604 ;  42  L.  T.  78 ;  28  W.  E.  566  211 


W. 

Waite  V.  Morland,  38  Ch.  D.  135 ;  57  L.  J.  Ch.  665 ;  59  L.  T. 
185 ;  36  W.  E.  484 175 

Woldron  v.  Sloper,  1  Drew.  193 129 

Walker  v.  Eichardson,  2  M.  &  W.  882 ;  M.  &  H.  261  -        -        -  235 
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41  W.  E.  471 ;  3  E.  361 180 

Walsh  v.  Lincoln  (Bishop  of),  L.  E.  10  C.  P.  618 ;  44  L.  J.  C.  P. 
244 ;  32  L.  T.  471 ;  23  W.  E.  829 12 

Walsh  V.  Lonsdale,  21  Ch.  D.  9 ;  62  L.  J.  Ch.  2 ;  46  L.  T.  868 ; 
31  W.  E.  109 179 

Want  V.  Stallibrass,  L.  E.  8  Ex.  175 ;  42  L.  J.  Ex.  108 ;  29  L.  T. 
293;  21  W.  E.  685 67 

Ward  (Lord)  v.  Lumley,  29  L.  J.  Ex.  372 ;  6  H.  &  N.  656  -        -  100 
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Wheatley  v.  Silkstone  and  Haigh  Moor  Coal  Co.,  29  Ch.  D.  716 ;  54 
L.  J.  Ch.  778 ;  52  L.  T.  798 ;  33  W.  E.  797     -        -        -        -    97 

Wheaton  v.  Maple  &  Co.,  [1893]  3  Ch.  48 ;  62  L.  J.  Ch.  963;  69 
L.  T.  208 ;  41  W.  E.  677 ;  2  E.  549         -        -        -        -    113,  114 

Wheeldon  v.  Burrows,  12  Ch.  D.  31 ;  48  L.  J.  Ch.  853 ;  41  L.  T. 
327  ;  48  W.  E.  196 Ill 

Whistler,  Ee,  35  Ch.  D.  661 ;  66  L.  J.  Ch.  827;  57  L.  T.  79 ;  35 
W.  E.  662 134 

Whiston's  Estate,  Ee,  Lovatt  v.  Whiston,  [1894]  1  Ch.  661 ;  63 
L.  J.  Ch.  273 ;  70  L.  T.  681 ;  42  W.  E.  327  ;  8  E.  176       -        -    68 

Whitbread  v.  Lord  St.  John,  7  E.  E.  366 ;  10  Ves.  jun.  152  -  342 

Whitby  V.  Mitchell,  44  Ch.  D.  85  ;  59  L.  J.  Ch.  485 ;  62  L.  T.  771 ; 
38W.  E.  337 249,250 
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733 ;  15  W.  R.  983 106 
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43  W.  R.  475 ;  13  R.  483 350 
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13  Ed.  I.  stat.  1,  Statute  of  Westminster  the  Second. 

c.  18  (Enrolment)  120 

IS  Ed.  I.  stat.  1,  Quia  Emptores. 

c.  1  (Ck)nveyance8) 67 

25  Ed.  I.  stat.  1,  Magna  Charta. 

c.  36  (Mortmain  and  Charitable  Uses) 231 

27  Hen.  VTEI. 

c.  10,  Statute  of  Uses  TExecutory  Interests)    136 

Jointure) 171 

Eelease)  265 

[Uses)  336 

0.  16,  Statute  of  Enrolments  (Enrolment)    119 

32  Hen.  VIH. 

c.  1,  Statute  of  Wills  (Wills)  353 

c.  28,  Enabling  Statute,  1540  (Entail)  122 

34  &  35  Hen.  VHI. 

c.  6  (WiUs)  353 

c.  20  (Entail)  123 

ISEliz. 

c.  5,  Act  of  Elizabeth,  1571  (Consideration) 61 

(Settlements) 297 

27  Eb'z. 

c.  4,  Act  of  Elizabeth,  1684  (Settlements)    297 

SlEliz. 

c.  6,  Act  against  Simony,  1589  (Adyowsons)    12 

43Eliz. 

c.  2,  Poor  Belief  Act,  1601  (Bates  and  Taxes) 256 

15  Car.  n. 

c.  17,  Bedford  Level  Act  (Begistration  of  Deeds  and  Wills) ...  264 

29  Car.  11. 

c.  3,  Statute  of  Frauds  (Agents) 15 

^Agreements) 17 

Deeds)    100 

[Enrolment)  120 

[Equitable  Estates)    126,  127 

[Equitable  Mortgages) 128 

Feoffments)  189 

[Leasehold  Property)     179,  180 

fLife  Estate)  197 

^Belease) 265 

[Wills) 348,  349,  353 


xxyiii  Statutes  Refebbed  to. 

PAOB 

1  WiU.  &  Mar. 

c.  30  (Mines  and  Minerals) 214 

5  Will.  &  Mar. 

c.  6  (Mines  and  Minerals)    214 

2  &  3  Anne, 

c.  4,  Yorkshire  (West  Biding)  Begistry  Act,  1703  (Begistra- 

tion  of  Deeds  and  Wills)  263 

0.  20  (Mortmain  and  Charitable  Uses)  232 

6  Anne, 

c.  20,  Yorkshire  (West  Biding^  Begistry  Act,  1706  (Begistra- 

tion  of  Deeds  and  Wil£)  263 

0.  62,  Yorkshire  (East  Biding)  Begistry  Act,  1707  (Begistra- 

tion  of  Deeds  and  Wills)  263 

c.  72,  Cestui  que  vie  Act,  1707  (Life  Estate)   198 

7  Anne, 

c.  20,  Middlesex  Begistry  Act,  1708  (Begistration  of  Deeds 

and  Wills) 262,  263 

13  Anne, 

c.  13,  Presentation  of  Benefices  Act,  1713  (Adyowsons)    12 

4  Geo.  n. 

c.  21,  British  Nationality  Act,  1730  (Aliens)   23 

c.  28,  Landlord  and  Tenant  Act,  1730  (Annuities  and  Bent- 
charges)  24 

8  Geo.  II.  (Leasehold  Property)    184 

c.  6,  Yorkshire  (North  Biding)  Begistry  Act,  1734  (Begistra- 
tion of  Deeds  and  Wills)  263 

9  Geo.  n. 

0.36,  Charitable  Uses  Act,  1735  (Enrolment)  119,  232 

14  Geo.  n. 

c.  20  (Fines  and  Becoveries)    142 

(Life  Estate)  197 

20  Geo.  n. 

c.  42,  Wales  and  Berwick  Act,  1 746  (Settled  Land)   285 

9  Geo.  III. 

c.  16,  Crown  Suits  Act,  1769  (Limitation,  Statutes  of) 199 

13  Geo.  ni. 

0.  21,  British  Nationality  Act,  1772  (Aliens)   23 

17  Geo.  ni. 

c.  26  (Enrolment)  120 

33  Geo.  III. 

c.  13,  Acts  of  Parliament  (Commencement)  Act,  1793  (Act  of 

Parliament) 7 

36  Geo.  m. 

c.  52,  Legacy  Duty  Act,  1796  rCharges  by  Will)    62 

(Death  Duties) 95 

38  Geo.  m. 

c.  60,  Land  Tax  Perpetuation  Act,  1798  (Land  Tax) 178 

39  &  40  Geo.  III. 

c.   98,  Accumulations  Act,  1800,  "Thellusson  Act"  (Per- 
petuities)    249 
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41  Geo.  m. 

c.  109,  Indosure  (Oonsolidation)  Act,  1801  (Indosures,  Ex- 
changes and  Partitions  under  the  Indosure  Acts)  156 

53  Geo.  m. 

c.  141  (Enrolment) 120 

c.  192  (Copyholds) 72 

(WSIs)   351,363 

3  Geo.  rV. 

c  92  (Enrolment)  120 

7  Geo.  IV. 

c.  75  (Enrolment)  120 

10  Geo.  IV. 

c.  56  (Building  Societies) 42 

11  Geo.  IV.  &  1  Will.  rV. 

0.  47,  Debts  Recovery  Act,  1830  (Infants)    157 

c.  65,  Infants' Protection  Act,  1830  (Infants) 157 

2  &  3  Will.  IV. 

c  71,  Prescription  Act,  1832,  **Lord  Tenterden's  Act "  (Ease- 
ments and  Profits  i  Prendre)  112,  113,  114,  115,  116 

3&4Will.  IV. 

c.  27,  Real  Property  Limitation  Act,  1833 — 

fAdvowsons)    11 

Annuities  and  Rentcharges)  27 

Dower  and  Freebench)    109 

Entail)    124 

Legal  Estate) 189 

Limitation,  Statutes  of)... 200,  201,  202, 203, 204 

Possessory  Tities) 252 

[Reconveyance^  260 

e.  42,  Civil  Procedure  Act,  1833  (Annuities  and  Rentcharges)    27 

(Limitation,  Statutes  of^    ...  201 

c  74,  Pines  and  Recoveries  Act,  1833  (Acknowledgment; 6,  7 

AHens)    23 

Copyholds) 73 

Enrolment)    120 

[EntaH) 122,  123,  124 

JEquitable  Estates)    ...  127 
Fines  and  Recoveries).  142 

Insanity)     162 

[Married Women)... 209,  210 

( Spes  Successioms) 301 

(Tenants  by  Entireties)  316 
c.  87,  IncloBure  Act,  1833  (Inclosures,  Exchanges  and  Par- 
titions under  the  Inclosure  Acts)    156 

c.  90,  Lighting  and  Watching  Act,  1833  (Rates  and  Taxes) ...  257 

c.  105,  Dower  Act,  1833  (Borough-English)    41 

( Dower  and  Freebench) 107,  108 

(Entail)    125 

(Equitable  Estates)    126 

(Gavelkind). 150 

(Appendix  B.) 371 
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3  &  4  Will.  IV.  (continued). 

c.  106,  Inheritance  Act,  1833  (Coparceners) 71 

(Descent)    101 

4  &  5  Will.  rV. 

c.  23,  Escheat  and  Forfeiture  Act,  1834 — 

(Convicts,  Traitors  and  Felons)  70 

(Trustees,  Sales  and  Morl^gee  by)  329 

0.  40  (Building  Societies) 42 

5  &  6  Will.  IV. 

c.  60,  Highway  Act,  1835  (Bates  and  Taxes) 266 

c.  62,  Statutory  Declarations  Act,  1835  (Appendix  0.) 378 

6  &  7  Will.  IV. 

c.  32,  Building  Societies  Act,  1836  (Building  Societies) 42,  43 

(Beconveyance)    260 

c.  71,  Tithe  Act,  1836  (Tithe  Eentcharge) 319 

c.  86,  Births  and  Deaths  Begistration  Act,  1836  (Births,  Mar- 
riages and  Deaths) 39 

7  Will.  IV.  &  1  Vict. 

c.  22,  Births  and  Deaths  Begistration  Act,  1837  (Births,  Mar- 
riages and  Deaths)    39 

c.  26,  Wifls  Act,  1837  (Appointments)  30 

[Copyholds) 72 

Entail)    121 

Fee  Simple)    138 

Infants)  157 

Issue) 168 

Joint  Tenants)  169 

Life  Estate)    197 

'Wills) ...  348,  350,  351,  352,  353,  354,  355, 

356,  358 
c.   28,  Beal   Property  Limitation  Act,    1837    (Limitation, 

Statutes  of) 202 

1  &  2  Vict. 

c.  20,  Queen  Anne*s  Bounty  Act,  1838  (Grant)  161 

c  110,  Judgments  Act,  1838  (Judgments,  Writs  and  Orders, 

Begistration  of)  173 

2  &  3  Vict. 

c.  11,  Judgments  Act,  1839 — 

(Action) 8 

(Judgments,  Writs  and  Orders,  Begistration  of)  173 

c.  60,  Debts  Becovery  Act,  1839  (Infants)   167 

3  &  4  Vict. 

c.  82,  Jud^ents  Act,  1840  (Judgments,  Writs  and  Orders, 

Begistration  of)  173 

c.  113,  Ecclesiastical  Commissioners  Act,  1840  (Adyowsons)...     13 

4  &  6  Vict. 

c.  21  (Belease) 265,  266 

c.  35,  Copyhold  Act,  1841  (Copyholds) 72 

(Curtesy)  84 

(Dower  and  Freebench) 109 

(Enfranchisement  of  Copyholds)  117,118 
(Mines  and  Minerals) 215 

c.  45,  Sewers  Act,  1841  (Bates  and  Taxes)  267 
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5  Vict 

c  5,  Ck)art  of  Chancery  Act,  1841  (Difitringas  and  Stop  Orders)  105 

5&  evict 

0.  35,  Income  Tax  Act,  1842  (Bates  and  Taxes) 258 

c.  44,  Licensing  Act,  1842  (Public  House)   264 

c.  54,  Tithe  Act,  1842  (Tithe  Eentcharge)    319 

7  &  8  Vict. 

c.  66,  British  Nationality  Act,  1844  (AHens)   23 

(Wills) 350 

c  76,  An  Act  to  Simplify  the  Transfer  of  Property — 

^Contingent  Remainders) 64 

(Conveyances) 65 

Feoffments)    140 

Insanity) 168 

Leasehold  Property) 179,  180 

[Merger)  214 

[Mortgaged  Estates,  Deyolution  of,  upon 

Death  of  Mortgagee) 218 

(Mortgages) 225 

'Partition)   245 

Release)   265,  266 

[Spes  Successionis) 302 

(Trustees,  Sales  and  Mortgages  by)   334 

8&9Vict. 

c.  18,  Lands  Clauses  Consolidation  Act,  1845 — 

(Grant) 161 

(Superfluous  Lands)  311,  312,  313 

c.  20,  Railways  Clauses  Consolidation  Act,  1845  (Mines  and 

Minerals) 215 

c.  106,  Real  Property  Act,  1845 — 

(Acknowledgments)  6 

(Contingent  Remainders) 64 

(Conveyances) 65,  67 

(Disdamier)    103 

Equiteble  Estates)    127 

[Feoffments) 139,  140 

'Grant) 151 

Insamty)    168 

Leasehold  Property) 179,  180 

Married  Women)  210 

^Merger)  214 

(Mortgs^ed  Estates,  Devolution  of,  upon 

Death  of  Mortgagee) 218 

(Mortgages) 225 

(Partition)    245 

(Release) 265,  266 

(Spes  Successionis) 302 

(Trustees,  Sales  and  Mortgages  by)    334 

c.  112,  Satisfied  Terms  Act,  1845— 

(Reconveyance)  260 

(Terms  Attendant  and  Satisfied) 317 


xxxii  Statutes  Referred  to. 

PAQB 

8  &  9  Vict,  (amtinued), 

c.  113,  Evidence  Act,  1845,  <'  Lord  Biongham's  Act "  (Act  of 

Parliament^ 7 

c.  118,  Inclosure  Act,  1845  (Indoenires,  Exchanges  and  Paiti- 

tions  under  the  Inolosure  Acts)    155,  156 

9  &  10  Vict. 

c.  101,  Public  Money  Drainage  Act,  1845  (Land  Improye- 

ment  Acts)  176 

10  &  11  Vict. 

c.  11,  Public  Money  Drainage  Act,  1847  (Land  Lnproyement 

Acts) 176 

c.  17,  Waterworks  Clauses  Act,  1847  (Mines  and  Minerals)...  215 

(Rates  and  Taxes)   257 

11  &  12  Vict. 

c.  70  (Fines  and  Recoveries)    142 

0.  87,  Debts  Recovery  Act,  1848  (Infants)    157 

0.  99,  Liclosure  Acts,  1848  (Liclosures,  Exchanges  and  Parti- 
tions under  the  Inclosure  Acts)  156 

c.  119,  Public  Money  Drainage  Act,  1848  (Land  Improve- 
ment Acts)  176 

12  &  13  Vict. 

c.  106,  Bankrupt  Law  Consolidation  Act,  1849  (Bankruptcy)  37, 38 

13  &  14  Vict. 

c.  31,  Public  Money  Drainage  Act,  1850  (Land  Improvement 

Acts) 176 

0.  60,  Trustee  Act,  1850  (Convicts,  Traitors  and  Felons)  70 

^Insanity)    163 

Partition) 245,  246 

[^^iistees,  Sales  and  Mortgages  by) . . .  329 
^esting  Declarations  and  Orders) . . .  343 , 

344,  345,  346 

14  &  15  Vict. 

c.  25,  Landlord  and  Tenant  Act,  1851  (Fixtures)   144 

c.  36,  House  Tax  Act,  1851  (Rates  and  Taxes)   258 

15  &  16  Vict. 

c.  24,  Wills  Act  Amendment  Act,  1852  (Wills)  348 

c.  51,  Copyhold  Act,  1852  (Curtesy)  84 

Dower  and  Freebench) 109 

Enfranchisement  of  Copyholds)  117, 118 
^Mines  and  Minerals) 215 

c.  55,  Trustee  Act,  1852  (Trustees,  Sales  and  Mortgages  by)...  329 

(Vesting  Declarations  and  Orders)  ...  343, 

344,  345 
c.  76,  Common  Law  Procedure  Act,  1852  (Leasehold  Property)  184 

c.  81,  County  Rate  Act,  1852  (Rates  and  Taxes) 257 

16  &  17  Vict. 

c.  34,  Income  Tax  Act,  1853  (Rates  and  Taxes) 258 

c.  51,  Succession  Duty  Act,  1853  (Death  Duties) 86,  87,  88, 

89,  90,  92 


Statutes  Referred  to.  xzziii 

16  &  17  Tiat  {eotainued). 

c.  134,  BuTialB  Aot,  1853  (Bixtlis,  Marriages  and  Deaths) 40 

c.  dzyi.,  East  London  Waterworks  Act,  1853  (Bates  andTaxes)  257 

17&18Victr 

0.  90,  Usury  Lawfr  Repeal  Act,  1854  (Enrolment)  120 

0, 113,  Real  Estate  Charges  Aot,  1854,  ''Locke  King's  Act"— 
(Lien)   194 

18&  19  Vict.  (Mortgages) 229 

Q.  1$,  Judgments  Act,.  1855^ 

TAimuities  and  Rentcharges)  27 

(Judgments,  Writs  and  Orders,  Registra- 
tion of) 173 

(Searches)    277 

c.  43,  Lifant  Settlements  Act,  1855  (Lifants)  157 

(Settlements)  300 

0.  124^  Charitable  Trusts  Amendment  Act,  1855  (Mortmain 

and  Charitable  Uses)    232 

19  &  20  Vict. 

c.  9,- Public  Money  Drainage  Act,  1856  (Land  Lnproyement 

Acts) 176 

c,.12p,  Settled  Estates  Act,  1856  (Entail) 122 

20&.21  Vict. 

9...57j  .Married  Women's  Reyersionary  Literests  Act,  1857, 
"Malins'Act"— 

^Acknowledgment) 6 

Equitable  Estates)    127 

[Married  Women) 210 

c.  77,  Court  of  Probate  Act,  1857— 

(Administrators,  Sales  and  Mortgages  by)...    10 

(Leasehold  Pix)perty)    182 

(Wills) 357 

e;- 85,  Matrimonial  Causes  Act,  1857 — 

(Divorce) 106 

i  Judicial  Separation  and  Protection  Orders)174, 175 
'^^)    3*9 

c.  25,  Births  and  Deaths  Registration  Act,  1858  (Births,  Mar- 

riages  and  Deaths) 39 

c  33,  County  Rate  Act,  1858  (Rates  and  Taxes) 257 

22  &  23  Vict. 

c.'  3oj  Law  of  Property  Amendment  Act,  1859  (Lord  St. 
Leonards'  Act) — 

[Agents) 16 

Annuities  and  Rentcharges) 25,  26,  27 

[Appointments) 30 

Apportionment) 33 

Charges  by  Will)    49,50 

[Conveyances) 66 

Deeds) 99 

^Descent) 102 

I  Executors,  Sales  and  Mortgages  by) 133 

Searches) 280 

[Trustees,  Sales  and  Mortgages  by) 333,  334 

t,  61,  Matrimonial  Causes  Act,  1859  (Divorce)   lOG 

J. c 


xxxiv:     Statutes  Referbeb  to. 
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23  &  24  Vict. 

0.  38,  Law  of  Property  Amendment  Act,  1860 — 

(Judgments,  Writs  and  Orders,  Begistra- 

fionof)  172,  173 

(Searches) 280 

c.  93,  Ktte  Act,  1860  (Tithe  Eentcharge)    320 

c.  125,  Metropolitan  Oas  Act,  1860  (Bates  and  Taxes)  258 

0.  145)  Lord  Oranworth'«  Act — 

[Charges  by  WiU) 49 

Equitable  Mortgages)   128,  129 

Legal  Estate) 190 

[Mortgages)    220,  221,  222,  223,  224,  226 

(Trustees,  Sales  and  Mortgages  by) 327, 332, 

24  &  25  Vict.  333,  334 

c.  62,  Orovn  Suits  Act,  1861  (Limitation,  Statutes  of) 199 

0.114,  Wills  Act,  1861  (Wills)    848 

c.  133,  Land  Drainage  Act,  1861  (Land  Improyement  Acts)...  176 
c.  134,  Bankruptcy  Act,  1861  (Bankruptcy) 37,  38 

25  &  26  Vict 

c.  53,  Land  Begistry  Act,  1862  (Appendix  E) 383 

0.  61,  Highway  Act,  1862  (Bates  and  Taxes)  266 

c.  67,  Declaration  of  Title  Act,  1862  (Appendix  E) 383 

c.  89,  (^mpanies  Act,  1862 — 

/Building  Societies)   46 

(Gompames  registered  under  the  Gompanies 

Act,  1862f 54,  55,  66 

(Mortmain  and  Oharitable  Uses) 232 

e.  108  (Mines  and  Minerals)    216 

27  &  28  Vict. 

c.  18,  Bevenue  (No.  1)  Act,  1864  (Bates  and  Taxes) 268 

0.  101,  Highway  Act,  1864  (Bates  and  Taxes) 266 

c.  112,  Judgments  Act,  1864  (Judgments,  Writs  and  Orders, 

Begistration  of)  172 

c.  114,  Improyement  of  Land  Act,  1864 — 

f  Land  Improyement  Acts)    176 

(Searches)    279 

29  &  30  Vict. 

c.  78,  County  Bate  Act,  1866  (Bates  and  Taxes) 267 

30  &  31  Vict. 

c.  69,  Beal  Estate  dhars^  Act,  1867,  "  Locke  I^g's  Act  Pirst 
Amendment  Acr'— 

(Lien) 194,  195 

^Mortgages) 229 

(Vendor  and  Purchaser,  Bankruptcy  and 

Death  of,  before  completion)   339 

31  &  32  Vict. 

c.  4,  Sales  of  Beversions  Act,  1867  (Expectant  Heirs)  137 

c.  40,  Partition  Act,  1868  (Partition) 245,  246 

c.  124  (Building  Societies)  44 

c.  130i  Artizans  and  Labourers  Dwellings  Act,  1868.  (Lan^ 

Improyement  Acts)   177 


Statutes  Befebbbd  tO. 

PAOS 

82  ft  83  Yiot 

c  41,  Foot  Bate  Aissessinent  and  OoUection  Act,  1869  (Bates 

and  Taxes)  256 

e.  71,  Bankraptoy  Aot,  1869 — 

rBankruptcy)    37,  38 

(Trustees,  »Etle8  and  Mortgages  by)  329 

.?3  4b44.Yict. 

c  14,  Naturalization  Act,  1870  (AUens)   23 

(Wills)    350 

c.  23,  Forfeiture  Act,  1870  (Oonyicts,  Traitors  and  Felons)  69,  70 

6i  34,  Charitable  Funds  Inyestment  Act,  1870  (Mortmain  and 

Charitable  Uses') :..  232 

c  56,  Limited  Owners  Besidences  Act,  1870  (Land  Improve- 
ment Acts)  176 

c  93,  Married  Women's  Property  Act,  1870  (Married  Women)  211 

A  97,  Stamp  Act,  1870  (Building  Societies) 44 

(stamps)  303,  304,  305,  307,  308 

c.  99,  Inland  Beyenue  Bepeal  Act,  1870  (Stamps) 303 

34  ft  35  Vict. 

c.  84,  Limited  Owners'  Besidences  Act  (1870)  Amendment  Act, 

1871  (Land  Improvement  Acts) 176 

36  ft  37  Vict. 

c  66,  Supreme  Court  of  Judicature  Act,  1873,  **  The  Judicature 

Aot"  (Merger)    213 

37  ft  38  Vict. 

c  42,  Building  Societies  Act,  1874 — 

rBuilding  Societies) 41,  42,  43,  44,  46 

(Beconveyance) 260 

0.  57>  Beal  Property  Limitation  Act,  1874 — 

[Annuities  and  Bentcharges)  27 

Charges  by  Will} 52 

[Dower  and  Freeoench)    109 

Entail) 124 

^Judgments,  Writs  and  Orders,  Begistra- 

tionof) 173 

[Legal  Estate) 189 

Limitation,  Statutes  of)  200,  202,  203,  204 

[Possessory  Titles) 252 

c.  78,  Vendor  and  Purchaser  Aot,  1874— 

Lge)    14 

[Births,  Marriages  and  Deaths) 39 

[Consideration)  61 

Conveyances)    66 

Leasehold  Property) 187 

Length  of  Title) 191,  192 

[Married  Women) 209 

[Mortgaged  Estates,  Devolution  of,  upon 

Death  of  Mortgagee) 219 

f Begistration  of  Deeds  and  Wills)    263,  264 

(Tacking  of  Mortgages)    314 

(Titie  Deeds  and  their  Custody) 321 

c2 


ixxxvi  Statutes  Referred  to. 

PAflB 

37  &  38  Yict.  c.  78,  Vendor  and  Porohaser  Act,  1874  {cofdd.)^ 

(Trust  Estates,  Deyolution  of,  upon  Death 
ofTrusteeV 324 

i Verification  oi  Abstract) 340 
deaths  ^gistration  Act,  1874  (Births,  Mar- 
riages and  Deaths) 89 

c.  96,  Statute  Law  Beyision  Act  (No.  2),  1874  (Release)  266 

38  4  39  Vict. 

c.  36,  Artizans  and  Labourers  Dwellings  Lnproyement  Act, 

1875  (Land  Improvement  Acts) 177 

c.  65,  Public  Health  Act,  1875  (Land  Improyement  Acts)    ...  177 

i Bates  and  Taxes)  ;.:.; 256,259 
Searches)  279 
Street  Lnproyemente).: 310 
ly  Societies  Act,  1875  ^Friendly  Societies)  ...147,  148 

(Reconyeyance)    260 

c.  87,  Land  Transfer  Act,  1875— 

TBegistration  of  Deeds  and  WiUs)    263,264 

(Tacking  of  Mortgages)    314 

(Trust  Estates,  Deyolution  of,  upon  Death 

of  Trustee)    324,  325 

.^ (AppendixE) 383 

c.  92,  AgriculturalHoldings(England)Act,  1875  (Fixtures)...  145 

40  &  41  Vict. 

.C..18,  Settled.  Estates  Act,  1877  (Infants) 167 

(insanity)   161 

(SettledLand)281 ,  282,294,295, 296 

c.  31,  Limited  Owners'  Reseryoirs  and  Water  Supply  Further 

Facilities  Act,  1877  (Land  Improyement  Acts)   1 76 

c.  33,  Contingent  Remainders  Act,  1877  (Contingent  Re- 
mainders)  ».     66 

c.  34,  Real  Estate  Charges  Act,  1877  (Locke  King's  Act 
Second  Amendment  Act) — 

(lien) 194,  195 

(Mortigages) 229 

(Vendor  and  Purchaser,  Bankruptcy  and 

Death  of ,  before  Completion)  389 

c.  63,  Building  Societies  Act,  1877  (Building  Societies) 43 

41  &  42  Vict. 

c.  19,  Matrimonial  Causes  Act,  1878  (Diyorce)   106 

42  &  43  Vict. 

c.  59,  Ciyil  Procedure  Act  Repeal  Act,  1879  (Conyicts,  Traitors 

.    .        and  Felons) 69 

Ca  63,  Artizans  and  Labourers  Dwellings  Improyement  Act, 

.    ..  1879.  (Land  Improyement  Acts)  177 

0.  64^  Artizans  and. Labourers  Dwellmgs  Act  (1868)  Amend- 
ment Act>  1879  (Land  Improyement  Acts)  1 77 

0.  78,  Supreme  Court  of  Judicature  (Officers)  Act,  1879  (En- 
rolment)    120 

44  &  45  Vict. 

o.  12,  Customs  and  Inland  Reyenue  Act,  1881  (Death  Duties) 

89,  91,  96 


Statutes  Refebbed  to.  uxyii 

FAOB 

44  &  46  Vict.  c.  41,  OonTeyanciiig  and  Law  of  Property  Act,  1881 — 

fl.    2...fMortgage8) 224 

8.    3...fAb8tract)    6 

rAppointments) 31 

(Conyeyances) 66 

rCoyenajits) 80 

(EnfFanchisement  of  Copyholds) 119 

(Leasehold  Property) 181 

(Length  of  Title)    192 

(Root  of  Title)... 276 

(Title  Deeds  and  their  Custody) 321 

rVeriacation  of  Abstract)  340,341 

8.  4... I  Administrators,  Sales  and  Mortgages  by)  9 

•        (Executors,  Sales  and  Mortgc^es  by)    136 

(Vendor  and  Purchaser,  Bai^kruptcy  and  Death  of, 

before  Completion) 339 

8.   6...(AnnuitLesand  Bentcharges) 26,  28 

(Portions) 260,261 

s«  6...rConYeyances) 67 

(Easements  and  Profits  i  Prendre) Ill 

8.   7.. .(Copyholds) 73 

fCovenants) 76,  77,  78,  79 

(Lisanity) 161 

8.  9.. .(Title  Deeds  and  their  Custody) 321 

8.13...(LengthofTitle)    192 

8. 14... (Leasehold  Property  186,  186 

(Mines  and  Minerals)    217 

8. 16...(BeconYeyance)  261 

8. 17 «..( Consolidation  of  Mortgagee)  63 

8. 18,..(Mine8«nd  Minerals) ^..^ 218 

(Mortgages} 227,228 

8. 19... (EquitaWe  Mortgages)    128,  129 

(L^Estate) 190 

(Mortgages}    220,226 

8. 20... (Equitable  Mortgages)  129 

(Mortgagee) 221 

8^21... (Mortgages) 221,222,223,226 

s.22...(Mort^ge8) 223,  224 

8. 30... (Mortgaged  Estates,  Devolution  of,  upon  Death  of 

Mortaigee) 219 

(Trust  Estates,  Devolution  of,  upon  Death  of  Trustee)  326, 

(Vesting  Declarations  and  Orders)  344,346 

B»31...(TruBtee8vSales  and  Mortgages  by}  327 

8. 32...(Trustees,  Sales  and  Mortgages  by)   ..«......'  328 

8. 34.. .(Trustees,  Sales  and  Mortgages  by) 328,  329 

(Vesting  Declarations  and  Ord^is) ;  343 

8. 36... (Trustees,  Sales  and  Mortgages  by)   «  332 

B.  36... (Charges  by  Will) 49,  60 

(Mortgagee)...,. 226 

(Trustees,  Salee  and  Mortgages  by)  ^  334 

6. 39..  (Anticipation,  Bestraint against)    29 

s.  40..  J  Agents) << w     16 

8. 4L.,(l^ant8} .....w  167 

(Settled  Land) 296 

c3 


xxxyiii  Statutes  Refebbed  to, 
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44  &  45  Vict.  c.  41  (Oonv.  atid  Law  of  Property  Act,  1881)  (contd.)— 

8. 44..iAiuxuitiesaiidEentcliarge8)   25 

8, 45. ..(Annuities  and  Eentcharges)    26,  27 

8. 46,..(Agent8y 16 

8. 41.. .(Agents) ,,.,..,,...,, 16 

8. 48.. . f Agents) 16 

8..49...iConveyance8j 67 

8. 60,..iConveyanQesh , 66 

s•61..,(Oonveyanoes)...^.......^ 68 

(Entail)    , 121 

.  (Fee  Simple)  138 

C  Joint  Tenants}  169 

s.  52... (Appointments)  81 

s.  54... (Consideration^  61 

8.  55... (Consideration j 61,  62 

8. 56... (Consideration) 61 

s.  58. ..(Covenants) 79 

s.  59,..(Coyenants) 79 

8. 61... (Consideration)   62 

(Mortgages). 225 

(Appendix  B) 372 

s.  63... (Conveyances) 67 

8.  65... (Leasehold  P^perty) 186,  187 

8.  68...(Api>endix  C)  378 

8. 70. ..(Action)    8 

(Foreclosure)  146 

.      .     (Order)  , 241,  242 

(Settl^Land) 295 

(Vesting  declarations  and  Orders) 346 

8. 71...(Legal  Estate) 190 

44  &  45  Vict. 

0.  44,  Solicitors'  Bemuneration  A^cti  .1981  (Appendix  E)  381 

45  &  46  Vict, 

c.  27,  Highway  Bate  Assessment  and  Expenditure  Act,  1882 

(Bates  and  Taxes) 256 

45  &  46  Vict.  c.  38,  Settled  Land  Act,  1882— 

B.   2.. .(Settled  Land) 282,  290 

(Trustees,  Sales  and  Mortsaffes  by)  330 

B.   3...(Enfranchisement  of  Copyholds) 118 

(Partition)   245 

(SettiedLand) \ 284 

8.  4...(Mjmes  and  Minerals)    216 

.  (SettiedLand) 284,  285 

8.   5.,,(Settied  Land) 289 

8.   6.,.(Miness^d  Minerals)    216 

(Mortgages) 228 

(Settled  Land) 286,  293 

B,.  7... (MiAes. and  Minerals)    216 

(SettiedLand) 286 

8.   8,., (Settled  Land) , ...286,  287 

S»   9,,,(Min.esand.M5fteraJp)„, .216,  217 

,    .      .(9^ttJledL^d) „ ....,..,,,,..,.^,.^....287,  288 
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45  &  46  Yict.  c.  38  (Settled  Land  Act,  1882)  {continued)-^ 

8. 11.. .(Mines  and  Minerals)    :.- 217 

^Settled  Land)   288 

8.12.. .(Settled  Land) 2»1 

8. 14...  (Oopy  holds) 74 

8. 16... (Settled  Land) 290 

8. 16... (Settled Land)... 290 

8. 17...(Minee  and  Minerals)    216 

[Settled  Land) 283,  290 

g.  18.. .(Settled  Land) 288 

8. 19... (Settled  Land) 291 

8. 20.. .(Copyholds) 73 

[Settled  Land) 291 

B.  21... (Enfranchisement  of  Copyholds)     118 

[Mines  and  Minerals)    216 

B.22...(Mines  and  Minerals)    217 

[Settled  Land) 291 

B.  38... (Settled  Land) 290 

8. 39... (Settled Land) 291 

s. 40... (Settled Land) 292 

6.45... (Insanity)    163 

[SettledLand) 292 

8. 56... (Charges  by  WiU)  62 

[Trostees,  Sales  and  Mortgi^ges  by)   330 

8. 58... (Curtesy) 84 

[Entail)    124 

teettiedLand) 282 

8. 59...(Infant8) 157,  168 

[Losanity) 162 

Settled  Land) 283 

[Trustees,  Sales  and  Mortgi^ges  by)   330 

s,  60... (Infants) 157,  158 

[Insanity)    f  162 

Settled  Land) 292 

JTrustees,  Sales  and  Mort;gajB;es  by)   880 

B.  61... (Anticipation,  Bestndnt  against) 29 

[Settled  Land) 292,  293 

B.  62... (Insanity)    161 

(SettiedLand) ^,  293 

B.  63.. .(Settled  Land) 283,297 

(Trustees,  Sales  and  Mortgages  by)  330 

s.64...(Trustee8,  Sales  and  Mortgages  by)  333 

45  &  46  Yict 

c.  39,  Conveyancing  Act,  1882  (Acknowledgments)   6 

(Agents)   16 

(Disclaimer) '..  104 

(Equitable  Mortgages) 129 

(LeiEisehold  Proper^) 187 

(Length  of  Title) 191 

(Mortgages) 226 

Notice) 238,  239 

[Beconyevance)  261 

Searches) 288 

[TruBteeeySalesandMortgagesby)  328 


Statutes  Referred  to. 

45  &  46  Vict,  (continued), 

0.  50,  Ifuiiicipal  Corporations  Act,  1882  (Rates  and  Taxes) ...  257 

c.  54,  Artizans'  Dwellings  Act,  1882  (Land  ImproYement  Acts)  177 

c  75,  Married  Women's  Property  Act,  1882 — 

^^Anticipation,  Restraint  against)    29 

:  Conveyances) 68 

Covenants) 78 

Married  Women)  212 

[Tenants  by  Entireties) 315 

[Wills) 349 

46  &  47  Tict. 
c.  52,  Bankraptoy  Act,  1883— 

[Bankruptcy)  34,  35,  36,  37 

Consideration)   61 

Disclaimer)    104 

Entail)    123 

Insanity)    161 

Settiements) 298,  299,  300 

[Trustees,  Sales  and  Mortgages  by)    329 

[Vendor  and  Purchaser,  Bankruptcy  and 
Death  of ,  before  Completion)  338 

(Vesting  Declarations  and  Orders) 343 

c.  55,  Revenue  Act,  1883  (Stamps) 306 

c.  61,  Agricultural  Holdings  (England)  Act,  1883 — 

(Agricultural  Holdings) 18,  19,  20 

(FuLtures)    145 

47&48Vict. 

0.  18,  Settled  Land  Act,  1884— 

(Curtesy) 84 

(Settled  Land) 282,283,292,293,297 

(Trustees,  Sales  and  Mortgages  by)...... 330,  331 

0,  64,  Yorkshire  Ibegistries  Act^  1884 — 

[Notice)    239 

rReRistration  of  Deeds  and  Wills) 263 

(Taking  of  Mortgages)    314 

0.  71,  Litestates'  Estates  Act,  1884  (Equitable  Estates) 126 

(Escheat) 180 

c*  72,  Disused  Burial  Qrounds  Act,  1884  (Burial  Qrounds)  ...    47 

50  &  51  Vict. 

0.  21,  Waterworks  (Regulation  of  Powers)  Act,  1887-  (Rates 

and  Taxes)  258 

c.  26,  Allotments  and  Cottage  Gardens  Compensation  for 
Crops  Act,  1887  (Agricultural  Holdings)   ....18,  19 

0.  32^,  Open  Spiaces  Act,  1887  (Burial  Grounds)  47 

0.  56,  Friendly  Societies  Act,  1887  (Friendly  Societies) 147 

0.  73,  Copyhold  Act,  1887— 

rCopyholds) 72 

(Enfranchisement  of  Copyholds) 118 

(Mortgaged  Estates,  Devolution  of,  upon 

Death  of  Mortgagee) 219 

.     (Trust  Estates,  Devolution  of,  upon  Death 

of  Trustee)  326 
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c.  8,  OuBtoms  and  Inland  Beyenue  Act,  1888  (Stamps)  ...303,  307 
c  42,  MoFtmain  and  Charitable  Uses  Act,  1888 — 

(Enrolment)    ,  119 

(Mortmain  and  Charitable  Uses)    231,232, 

233,234,235 

c.  43,  County  Courts  Act,  1888  (Acknowledgment)    7 

c,  51,  Land  Charges  Registration  and  Searches  Act,  1888 — 

rAgricultural  Holdings)    20 

(judgments.  Writs  and  Orders,  Begistra- 

tionof) 172,  173,  174 

(Land  Improvement  Acts)    178 

(Searches) 278,  279,  280 

fi,  5P,.  Trustee  Act,  1888  (Agents)  ^..;.,.    15 

(Limitation,  Statutes  of)  203 

(Trustees,  Sales  and  Mortgages  by). . '.  333 

52&53YTcf: 

c'  7,'  CiiBtbinJB  aiidLiland  Beyenue  Act,  1889  (Death  Duties)  88,  91 
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53&54.Vict. 
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0.  29,  Intestates'  Estates  Act,  1890— 

(Descent) ^ 102 

(Intestates'    Estates   Act,    1890,    Charges 

under) 166,  167 

C.49,  Partnership  Act,  1890  (Joint  Tenants)  170 

(Partnership)  246 

c.  57,  Tenants  Compensation  Act,  1890(AgnculturalHoldings)19,20 
c  ^,  Companies  (winding  up)  Act,  1890 — 

(Building  Societies)    46 

(Companies  Begistered  under  the  C6mpani^s 

Act,  1862)    55 

c.  69,  Settled  Land  Act*  1890— 

(Mines  and  Minerals)    216 

(Mortgages) 228 

(Settled  Land)  285,  286,  287,  288,  289, 

290,291,294,297 

(l^tees»SalesandMortgage8by)...327,329,330 

.Ct..7pA  KPioping  of  the  Working  Classes  Act,  1890  (Land 

. . .  iidprovement  Acts)   177 

Q,7ij.Bankrupt<?y  Act;  1890  (Disclaimer) 104 

54  &  55  Vict. 

c.  8,  Titiie  Act,  1891  (Tithe  Bentcharge)  319 

c  39,  Stamp  Act,  1891  (Building  Societies) ::,    44 

(Consideration) 61 

(stamps) 303,  304,305,  307,  308 

cr73-.  Mortmain  and-  Charitable  Uses  Act,  1891  (Mortinain 
and  Charitable  Us^s) -. 231,  233,  236,  236 
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[Partnership) 246 
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329,  332,  333,  334 
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(Wills) 350 

57  &  58  Vict 

C  10,  Trustee  Act  fl893)  Amendment  Act,  1894— 

{Mines  and  Minerals)    215 

(Vesting  Declarations  and  Orders) 345 
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[Administrators,  Sales  and  Mortgages  by) . .  .9, 10 
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[Executors,  Sciles  and  Mortgages  by)...  134,  135 
[Trustees,  Sales  and  Mortgf^;ee  by)  333 
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[Copyholds) 72 
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Mines  and  MineralB)    215 

[Mortgaged  Estates,  Devolution  of,  upon 
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58  &  59  Vict. 

c.  16,  Finance  Act,  1895  (Stamps) 308 

c.  26,  Friendly  Sodeties  Act,  1895  (Friendly  Sodetiee) 147 
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LIST  OF  ABBREVIATIONS  in  References  to 

Text  Books. 


Blackstone^  V '  Elackstone'd  Commentaries  on  the  Laws  of 

England  (1st  Edition). 

Burton  « Barton's  Compendinm  of  tlie  Law  of  Beal 

Property  (1st  Edition), 

Co.  Lite.    ...............    Coke  upon  Littleton  (19tli  Edition,  by  Har- 

graye  and  Butler). 

Cruise ^.... Cruise's  Digest   of   the   Laws   of  England 

respecting  Eeal  Property  (4th  Edition,  by 
White). 

Feame  FeameonContingentBemainders  and  Execu- 
tory Devises  (1st  Edition). 

Litt.    Littleton's  Tenures. 

Seton Seton's  Forms  of  Judgments  and  Orders  (oth 

Edition). 

Shep.  Touchstone Sheppard's  Touchstone  of  Common  Assurances 

(7th  Edition,  by  Preston). 

Sm.  L.  C Smith's  Leading  Cases  (10th  Edition). 

Sugden  Sugden's  Vendors  and  Purchasers  of  Estates 

(14th  Edition). 

Tu.  L.  C Tudor's  Leading  Cases  on  Beal  Property  and 

Conyeyancing  (4th  Edition). 

W.  &  T White  and  Tudor's  Leading  Cases  in  Equity 

(7th  Edition). 


INVESTIGATION  OF  TITLE. 


INTRODUCTORY. 

Op  the  many  important  duties  performed  by  soli- 
citors, none  requires  more  skill  and  care  than  the 
investigation  of  the  title  to  landed  estates,  and  it  is 
only  by  adopting  a  methodical  system  of  perusal 
that  even  an  experienced  conveyancer  can  be  sure 
of  noticing  all  the  points  which  arise  upon  a  long 
abstract. 

There  are,  it  should  be  observed,  two  distinct 
questions  to  be  borne  in  mind  when  perusing  a  title. 
Firstly,  does  the  abstract  show  a  good  title? 
Secondly,  if  so,  can  the  vendor  prove  the  title  as 
stated  in  the  abstract  ? 

Various  methods  of  analysis  have  been  suggested 
and  recommended  for  facilitating  the  work  of  the 
conveyancer.  The  writers  have  in  practice  found 
it  best  to  adopt  a  simple  plan,  which  can  be  conve- 
niently summed  up  in  the  following  rules : — 

(1)  First  glance  through  the  abstract  in  order  to 

obtain  a  general  idea  of  the  title  with  which 
you  have  to  deal. 

(2)  Afterwards,  if  the  length  of  the  abstract  will 

permit,  peruse  it  completely  at  one  uninter- 
rupted sitting. 

(3)  Note  shortly,  as  you  proceed,  each  dealing 

with  or  devolution  of  the  legal  or  equitable 

J.  B 


2  Introductory. 

interest,  and  in  a  separate  column  of  your 
paper  note  the  points  which  (unless  subse- 
quently disposed  of)  it  will  be  necessary  to 
further  consider  and  make  requisitions  upon. 

(4)  Note  also  events  upon  which  the  title  depends, 

such  as  births,  marriages  and  deaths,  distin- 
guishing those  of  which  proof  will  be  required 
by  the  requisitions. 

(5)  As  any  of  the  points  referred  to  above  are 

disposed  of  on  the  abstract,  strike  out  the 
note  relating  to  them. 

(6)  See  that  the  parcels  are  correct,  following  up 

step  by  step  the  descriptions  in  the  various 
documents  abstracted. 

(7)  Where  the  title  depends  upon  some  event  not 

having  happened  {e.g.^  a  power  not  having 
been  exercised),  make  a  requisition  inquiring 
as  to  such  event  with  a  view  to  obtaining  a 
negative  answer,  and  thus  casting  upon  the 
vendor  the  responsibility  of  a  positive  state- 
ment. 

The  plan  recommended  for  adoption  is  illustrated 
in  the  Appendix  B.  by  reference  to  a  model  abstract, 
followed  by  coxmsel's  notes  made  thereon  for  the 
purpose  of  the  preparation  of  opinion  and  requisi- 
tions. 

In  drawing  requisitions  it  is  convenient  to  have 
for  reference  a  note  of  the  subjects  on  which,  in  a 
title  of  the  description  being  dealt  with,  requisitions 
will  usually  be  necessary.  The  following  sugges- 
tions embrace  not  only  points  which  are,  properly 
speaking,  the  subject  of  requisitions,  but  also  matters 
which,  while  not  strictly  questions  of  title,  are  usually 
and  conveniently  inquired  into  by  a  purchaser's 
solicitor  when  sending  in  his  requisitions. 


Inteoductoby.  3 

Lift  of  ninal  labjeots  for  reqnifitioiui  oommon  to  yarions  kind 
of  property: — 

Length  of  title. 

Assent  of  executors  to  specific  devise  or  bequest. 

Identity  of  parcels. 

Whether  walls  and  fences  party  walls  and  fences. 

Proof  of  births,  marriages^  and  deailis. 

Proof  of  state  of  family. 

Acknowledgment  by  women  married  before  Ist  Jan- 
uflly,  1883. 

Stamps. 

Charges  by  will. 

Death  duties. 

Beceipt  for  water  rate  where  owner  and  not  occupier 
liable. 

Easements. 

Eestrictiye  covenants. 

Proof  of  vnlls  and  intestacies. 

Tenancies. 

Land  tax. 

Tithe  rentcharge. 

Bepair  of  roads. 

Lisurance. 

Enrolment  of  disentailing  deeds. 

Statutory  charges. 

Ldcenoe  of  public-houses. 

Apportionment  of  outgoings. 

Documents  to  be  handed  over. 

Additional  subjects  peculiar  to  freeholds : — 

Curtesy  and  dower. 

"Where  intestacy  after  1897,  conveyance  to  heir-at-law 
necessary. 

Charge  under  Intestates'  Estates  Act. 

b2 
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Additional  subjects  peculiar  to  copyholds : — 

Custom  of  manor  with  regard  to  alienation  and  desoent 
of  property. 

Customary  curtesy  and  freebenoh. 

Lord's  consent  to  leases  where  they  exist. 

Fines,  heriots,  and  other  manorial  rights. 

Charge  under  Intestates'  Estates  Act. 

Name  and  address  of  steward  of  manor. 

Additional  subjects  peculiar  to  leaseholds : — 
Original  lease  must  be  abstracted. 
Lessor's  licence  to  assign,  if  required. 
Insurance. 

Whether  covenants  complied  with  (receipt  for  rent). 
Any  notice  of  want  of  repair  P 
When  last  painted  ? 
Name  and  address  of  owner  of  reversion. 

Additional  subjects  peculiar  to  sale  under  Settled  Land  Acts  :-— 

Are  trustees  trustees  for  purposes  of  Settled  Land  Acts  ? 

Has  tenant  incumbered  his  life  estate  P 

If  principal  mansion-house  to  be  sold,  have  trustees 
consented  P 

Have  any  terms  been  created  under  power  in  settle- 
ment P  If  so,  has  any  money  been  actually  raised 
thereunder  P 

Additional  subjects  peculiar  to  reversionary  interests  :— 
Duties  payable  on  death  of  tenant  for  life. 
Evidence  of  payment  of  debts  and  legacies. 

Bequire — 

(a)  Statement  in  writing  by  trustees  that  they 

have  no  notice  of  any  dealing  with  property, 
and  that  they  have  no  lien  for  costs  or 
otherwise  on  trust  funds; 

(b)  Authority  from  trustees  to  inquire  if  there  is 

any  diBtringas. 


ALPHABETICAL  DIGEST. 


ABSTRACT. 

Every  document  and  event  npon  whioh  the  title  depends 
ought  to  be  abstracted  and  stated  in  chief  by  the  vendor  at 
his  own  expense  {a).  But  the  expense  of  searching  for  docu- 
ments not  in  the  vendor's  possession  for  the  purpose  of 
verifying  the  abstract  must  be  borne  by  the  purchaser  (i). 

Where  on  a  sale  of  property  in  lots  a  purchaser  has  pur- 
chased two  or  more  lots  held  wholly  or  partly  under  the  same 
title,  he  has  not  the  right  to  more  than  one  abstract  of  the 
common  title  except  at  his  own  expense  (c). 

If  the  vendor  does  not  deliver  the  abstract  of  title  within 
the  time  specified  in  the  conditions  of  sale,  he  cannot  hold 
the  purchaser  bound  to  send  in  his  objections  and  requisitions 
within  the  time  limited  for  that  purpose,  even  though  it  was 
stipulated  in  the  conditions  for  sending  in  the  objections  that 
time  in  that  respect  should  be  of  the  essence  of  the  contract  {cTj. 

When  the  abstract  is  not  delivered  the  purchaser  can  fix  a 
reasonable  time  within  which  the  vendor  shall  deliver  it,  and 
failing  delivery  may  rescind  {e). 

See  Verification  of  Abstbict. 

Sequisition. 
Such  of  the  deeds^  trilby  and  deaths  recited  in  the  incfen- 

ture  of        f  18    J  08  affect  tfie  property  purchased  must  be 

(a)  Ss  JKbsworth  and  Ttdi/'t  Cm-  74  L.  T.  450  ;  44  W.  B.  610. 

tradf  42  Oh.  D.  23,  p.  34  ;  58  L.  J.  (c)  Gonveyanomg  Act,  1881  (44  ft 

Ch.  665  ;  60  L.  T.  841 ;  37  W.  E.  45  Vict.  c.  41),  a.  3  (7). 

667 ;  54  J.  P.  199.  (g   Upperton  t.  NiekoUony  L,  R. 

\h)  Gonyeyanoing  Act,  1881  (44  k  6  Gh.  436;   40  L.  J.  Gh.  401 ;    25 

46  Tict.  0.  41),  fl.  3  (6) ;  J2tf  Stwirt  L.  T.  4 ;  19  W.  E.  733. 

and  Olivant  and  SeadonU    Contract^  (e)  Campion  t.  BagUy^  (1892)  1  Gh. 

(1896)  2  Oh.  328 ;  65  L.  J.  Gh.  576 ;  813  ;  61  L.  J.  Gh.  113;  66  L.  T.  706. 


Abstract — Acknowledgment. 

abstracted  and  stated  in  chief.  Until  this  is  done  a  proper 
abstract  has  not  been  delivered,  and  the  purchaser  therefore 
reserves  the  right  to  make  further  requisitions  until  14 
ckiys  after  a  proper  abstract  has  been  furnished. 


ACEXOWLEDOHENT. 

By  the  Fines  and  Eeooveries  Act,  1833  (/),  a  married 
woman  was  permitted  by  deed  6M)knowledged  to  dispose  of  any 
estate  which  she  alone,  or  she  and  her  husband  in  her  right, 
might  have  in  lands  of  any  tenure,  and  in  money  subject  to 
be  invested  in  land ;  but  this  power  did  not  enable  her  to  dis- 
pose of  the  legal  estate  in  copyholds  ( g) .  She  was  also  enabled 
by  deed  acknowledged  to  bar  an  estate  tail  (h). 

By  the  Real  Property  Act,  1845  (i),  the  provisions  of  the 
Fines  and  Brocoveries  Act,  1833,  were  extended  to  executory 
interests,  contingent  remainders,  and  disclaimers.  The 
Married  Women's  Reversionary  Interests  Act,  1857,  known 
as  Malins'  Act  (A;),  enabled  married  women  to  dispose  of 
reversionary  interests  in  personalty  by  deed  acknowledged. 

The  method  of  acknowledgment  before  the  1st  January, 
1883,  was,  in  general,  before  two  commissioners  (/),  a  memo- 
randum of  acknowledgment  was  indorsed  on  the  deed,  and  the 
certificate  of  acknowledgment,  which  the  commissioners  were 
required  to  sign,  was  then  filed  in  the  manner  directed  by  the 
Fines  and  Recoveries  Act.  Until  such  filing,  the  acknowledg- 
ment was  of  no  validity  (m) ;  but  on  the  certificate  being  filed 
the  deed  took  effect  from  the  time  of  the  acknowledgment. 

The  proper  evidence  of  the  acknowledgment  of  a  deed  ac- 
knowledged before  the  1st  January,  1883,  is  an  office  copy  of  the 
certificate.  By  the  Conveyancing  Act,  1882  (n),  one  commis- 
sioner is  substituted  for  two,  and  the  memorandum  indorsed  on 


(/)  3  &  4  WiU.  4,  0.  74. 

(a)  Ibid,  8.  77. 

Th)  Ibid.  8.  40. 

(»)  8  &  9  Vict.  0.  106,  88.  6,  7. 

(*)  20  k  21  Viot.  0.  67. 
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[0  3  &  4  Wm.  4,  0.  74,  8.  79. 
(m)  JoUy  T.  HandcoeJc,  7  Ex.  820  ; 
22  L.  J.  Ex.  38  ;  16  Jar.  (O.  S.)  660. 
(n)  45  &  46  Viot.  o.  39,  8.  7. 
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the  deed  is  made  oonolusive  evidenoe  of  the  acknowledgment. 
An  acknowledgment  may  also  be  made  before  a  judge  of  the 
High  Court  of  Justice  or  a  County  Court  judge  (o). 

As  to  eases  in  which  acknowledgment  is  still  necessary, 
see  Married  Women. 

Sequisition. 

The  memorandum  of  the  acknowledgment  by  Mrs,  A,  B. 
of  the  deed  of  9  18    9  ^^^  appear  on  the  abatractf 

and  the  office  copy  of  the  certificate  must  be  produced. 


ACT  OF  PASLIAMENT. 

At  common  law  a  statute  had  relation  back  to  the  first 
day  of  the  Session  of  Parliament  in  which  it  was  passed, 
unless  some  other  day  was  appointed  for  its  coming  into 
operation ;  but  by  a  statute  passed  in  the  reign  of  George  III., 
on  every  Act  passed  after  the  8th  April,  1793,  there  is 
required  to  be  indorsed  the  day,  month,  and  year  when  the 
same  received  the  royal  assent,  and  this  is  the  date  of  its 
coming  into  operation  where  no  other  commencement  is 
provided.  The  law  takes  no  notice  of  the  fraction  of  a  day, 
except  where  there  are  conflicting  rights  between  subject 
and  subject,  for  the  determination  of  which  it  is  necessary  to 
ascertain  actual  priority ;  an  Act  which  comes  into  operation 
on  a  given  day  becomes  law  as  soon  as  that  day  commences  (p) . 

Public  Acts  require  no  proof ;  private  Acts  are  proved  by 
the  production  of  a  Queen's  Printers'  copy  {q). 


AcnoN. 

A  suit  or  action  *'  is  a  transaction  in  a  Sovereign  Court  of 
Justice.  It  is  supposed  all  people  are  attentive  to  what  passes 
there.    ...    It  is  the  pendency  of  the  suit  that  creates 

(0)  3  &  4  WiU.  4,  o.  74,  8.  79 ;  o.  13} ;  Totnhnton  t.  Buttoek,  4  Q.  B. 

Goimty  Ckmrts  Act,  18S8  (61  &  62  D.230;  48  L.  J.  M.  0.  96 ;  40L.T. 

Vict.  o.  43),  8.  184.  469  ;  27  W.  B.  662. 

(p)  The  Acts  of  Parliament  (Com-  {3)  8  &  9  Viot.  0.  118. 

menoement)  Act,  1793  (33  Gtoo.  3, 


8  AcnoN. 

the  notioe  "  (r).  Consequently,  after  the  issue  of  the  writ  a 
purchaser  would  ti^ke  subject  to  such  rights  as  might  be 
established  by  the  action  {s),  but  the  Judgments  Act,  1839  (f), 
now  protects  purchasers  who  have  not  express  notioe  from 
being  prejudicially  affected  by  an  unregistered  lis  pendens. 

If  any  action  is  prosecuted  to  judgment,  such  judgment  is, 
as  between  the  parties  to  the  action  and  persons  claiming 
under  them,  conclusive  proof  of  the  facts  which  it  establishes. 
Before  1882,  a  party  or  privy  might,  in  all  cases,  dis- 
place this  result  by  showing  that  the  Court  which  gave  the 
judgment  had  no  jurisdiction ;  but  now  the  Conveyancing  Act, 
1881  (m),  provides  that  an  order  of  the  High  Court  of  Justioe 
shall  not,  as  against  a  purchaser,  be  invalidated  on  the  ground 
of  want  of  jurisdiction  or  of  want  of  any  concurrence,  consent, 
notice  or  service,  whether  the  purchaser  has  notice  of  €uiy 
such  want  or  not.  The  section  applies  to  all  orders  made 
before  or  after  the  commencement  of  the  Act,  except  any 
order  which  had  before  the  1st  January,  1882,  been  set  aside 
or  determined  to  be  invalid  on  any  ground,  and  except  any 
order  as  regards  which  an  action  for  having  it  set  aside  or 
determined  to  be  invalid  was  pending  at  that  date.  The 
effect  of  this  is  to  make  valid  aU  sales  by  the  High  Court  (x)  ; 
even  if  a  mistake  has  been  made  the  purchaser  gets  a  good  title, 
and  all  claims  of  persons  interested  in  the  estate  are  trans- 
ferred to  the  purchase-money. 

Judgments,  orders,  and  other  proceedings  in  an  action  are 
proved  by  the  production  of  office  copies. 

See  Order — Searches. 

Sequisition. 

As  the  property  is   being  sold  by  the  County  Courtj 
sect.  70  of  the  Conveyancing  Act  would  not  seem  to  apply. 

.    (r)  Wortley  t.  Searhorough,  Earl  of,  {x)  Re  HaU^LareU  Contract,  21  Ch. 

3  Atk.  392.  D.  41 ;  61  L.  J.  Ch.  671 ;  46  L.  T. 

(«)  Friee  v.  Price,  36  Ch.  D.  297 ;  766  ;    30  W.    R.    666  ;    Moetyn  v. 

66  L.  J.  Ch.  630 ;  66  L.  T.  843 ;  86  Mottyn,  (1893)  3  Ch.  376 ;  62  L.  J. 

W.  R.  386.  Ch.  969 ;  69  L.  T.  741 ;  42  W.  R. 

(0  2  &  3- Vict.  0.  11,  8.  7.  17  ;  2  R.  687. 

{u)  44  &  46  Viot.  c.  41,  8.  70. 
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The  abstract  should  be  amended  so  as  to  show  that  all  the 
persons  interested  in  the  estate  are  parties  to  or  otherwise 
bound  by  the  proceedings. 


ADMINISTSATOB  OF  CONVICT. 

See  Convicts,  Traitors  and  Felons. 


ADMnnSTBATOBS,  SALES  AND 
MOBTGAGES  BY. 

Adminifltrators  derive  their  title  from  their  letters  of  admin- 
istration,  and,  until  the  grant  thereof,  have  no  title  to  the 
deceased's  real  or  personal  estate.  After  the  grant  of  letters 
of  administration  their  power  of  disposition  is  as  follows : — 

Administrators  can  sell,  mortgage,  or  otherwise  deal  with 
the  personal  estate  of  the  deceased  even  though  it  be  specifi- 
cally bequeathed,  and  one  only  of  several  administrators  can 
make  a  title  and  give  a  good  receipt  to  a  purchaser. 

Even  a  lapse  of  twenty  years  will  not  be  sufficient  to  raise 
the  presumption  that  a  legal  personal  representative  is  not 
acting  in  the  discharge  of  his  duty  in  selling  leaseholds  {y). 

Where,  at  the  death  of  a  person  who  died  after  the 
31st  December,  1881,  there  was  a  subsisting  contract  enforce- 
able against  his  heir  or  devisee  for  the  sale  of  the  fee  simple 
or  other  freehold  interest  descendible  to  his  heirs  general  in 
any  land,  his  administrators  have  power  to  convey  the  land 
for  all  the  estate  and  interest  vested  in  him  at  his  death  in 
any  manner  proper  for  giving  effect  to  the  contract  {%). 

Under  the  Finance  Act,  1894  (a),  when  the  death  took 
place  on  or  after  the  2nd  August,  1894,  an  administrator 
may  sell  or  mortgage  any  of  the  personal  property  over 

(y)  Be  Venn  md  Fwn^t  Contract,  («)  C.  A.,   1881   (44   &    45  Viot. 

(1894)  2  Oh.  101 ;  63  L.  J.  Ch.  303 ;  c.  41),  s.  4. 

70  L.  T.  812 ;  42  W.  B.  440 ;  8  B.  (a)  67  &  68  Viot.  c.  30,  as.  6,  9, 

220.  and  22. 
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whioh  the  deceased  had  a  general  power  of  appointment, 
whether  suoh  power  was  exerciseable  inter  mvos  or  by  will, 
and  when  estate  duty  is  payable  in  respect  of  any  other  pro- 
perty passing  on  such  death,  and  the  persons  accountable  for 
such  duty  request  the  administrator  to  pay  the  same,  he  has 
power  to  sell  and  mortgage  such  property  whether  it  be 
retdty  or  personalty  (6). 

Under  the  Land  Transfer  Act,  1897  ((;),  where  death  takes 
place  after  the  31st  December,  1897,  the  real  estate  vested  in 
the  deceased,  and  any  real  estate  over  which  he  exercised  by 
will  a  general  power  of  appointment,  vests  in  the  legal  per^ 
Bonal  representative  as  if  it  were  a  chattel  real,  and  he  can 
consequently  sell,  mortgage,  or  otherwise  deed  with  it ;  but 
this  does  not  apply  to  land  of  copyhold  tenure  or  customary 
freehold  in  any  case  in  which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  perfect  the  title  of  a  pur- 
chaser from  the  customary  tenant  {d).  Some  or  one  only  of 
several  administrators  cannot,  however,  sell  or  transfer  real 
estate  without  the  authority  of  the  Court  {e). 

An  administrator  has  no  power  to  dispose  by  will  of 
property  vested  in  him  as  legal  personed  representative  of  a 
deceased  person ;  such  property  passes  by  survivorship  to  the 
other  administrators,  if  any,  and  on  the  decease  of  the 
last  administrator  fresh  letters  of  administration  de  bonis  nan 
must  be  taken  out. 

An  administrator  does  not  succeed  to  any  property  which 
the  deceased  held  as  legal  personal  representative. 

The  appointment  of  administrator  is  proved  by  production 
of  the  letters  of  administration  or  by  an  official  certificate  of 
the  grant  (/). 

See  Mortgaged  Estates,  Devolution  of,  upon 
Death  of  Mortgagee — Trust  Estate,  Devolution 
OF,  UPON  Death  of  Trustee. 

(*)  67  &  68  Vict.  0.  30,  88.  6,  9,  (e)  Ibid,  8.  2  (2). 

and  22.  (/)  Ooort  of  Probate  Act,  1857 

le)  60  &  61  Viot.  o.  66,  8.  1  (1)  (6).  (20  &  21  Viot.  o.  77),  8.  69. 
\d)  Ibid.  8.  1  (4). 
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Eequiiitions. 

1.  The  letters  of  administration  granted  to  the  vendor 
must  be  prodticed. 

2.  The  ktters  of  administration  granted  to  A.  B,  durante 
minore  setate  are  only  granted  to  him  until  one  of  the 
children  of  the  deceased  attained  twentp'One.  It  must  be 
proved  that  this  event  has  not  yet  happened. 


ADMITTANCE. 

See  Copyholds. 


ADVERSE  POSSESSION. 

See  Limitation,  Statutes  op — Possessory  Title. 


ADVOWSONS. 

An  advowson  is  the  perpetual  right  of  presentation  to  an 
eodesiastioal  benefice.  It  is  real  property,  and  shoidd  be 
caiefollj  distinguished  from  the  right  of  presentation  on  the 
next  yaoancj,  usually  called  a  next  presentation,  which  is 
personal  property  (g). 

Strictly  speaking,  the  proper  title  to  show  to  an  advowson 
is  100  years.  The  abstract  should  be  accompanied  by  a  list 
of  the  presentations  for  that  period,  so  as  to  show  that  the 
enjoyment  has  gone  along  with  the  title.  Having  regard, 
however,  to  the  provisions  of  the  "Reel  Property  Limitation 
Act,  1833  {h)y  a  purchaser  may  with  safety  take  a  title  for 
any  period  during  which  three  clerks  in  succession  have  held 

(o)  JUtmeU  T.  SUhop  of  Lincoln,  490 ;  1  M.  &  Soott,  683 ;  7  Bligh, 

7  Baim.  k  Gies.  113,  at  p.  147 ;  9  (K.  S.)  241. 
DowL  &  Rj.  810 ;  5  L.  J.  (O.  S.)  {h)  3  &  4  WiH.  4,  o.  27,  B.  30. 

K.  B.  320 ;  1  Gl.  &  F.  527 ;  8  Ring. 
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the  benefice  if  the  aggregate  of  saoh  inoumbencieB  amountB 
to  sixty  years;  and  if  such  time  does  not  amount  to  sixty 
years,  then  saoh  further  time  as  with  the  aggregate  time  of 
suoh  incumbencies  makes  up  the  period  of  sixty  years. 

The  statutory  offence  of  simony  originates  with  31  Eliz. 
0.  6.  Under  this  Act,  if  any  person  for  a  consideration 
presents  to  a  benefice  the  presentation  is  void,  and  the  right 
for  that  turn  is  forfeited  to  the  Crown. 

Although  the  sale  of  a  next  presentation  when  the  benefice 
is  Yac€mt  is  not,  it  appears,  simony,  it  is  void  at  common 
law  {k) ;  but  the  sale  of  an  advowson  under  such  oiroumstanoes 
is  not  void,  though  it  will  not  confer  on  the  purchaser  the 
right  of  presenting  for  the  vacant  turn  (k), 

A  purchase  of  a  next  presentation  made  with  the  intention 
of  presenting  a  particular  person  is  simoniacal  if  the  incumbent 
is  at  the  point  of  death,  but  a  purchase  without  any  such 
intention  is  under  similar  circumstances  valid.  A  next 
presentation  cannot  be  purchased  by  a  clergyman  for  the 
purpose  of  presenting  himself  (/).  This  applies,  it  should  be 
observed,  only  to  next  presentations,  and  not  to  advowsons, 
and  it  is  therefore  lawful  for  a  clergyman  to  purchase  an 
estate  for  life  in  an  advowson  with  a  view  to  presenting 
himself  (m).  All  transfers  inter  vivos  of  advowsons  or  next 
presentations  made  after  the  Slst  December,  1898,  are  void 
unless  the  whole  interest  of  the  transferor  is  transferred  (n), 
and  an  agreement  to  make  such  a  void  transfer  is  itself 
void  (o).  But  a  life  interest  may  be  reserved  to  the  settlor 
in  a  family  settlement,  and  a  right  of  redemption  may  be 
reserved  in  a  mortgage  (p).  Transfers  inter  vivos  made  after 
1898  are  void  unless  registered  in  the  diocesan  register 
within  one  month  from  the  date  of  transfer  or  such  extended 
time  as  the  bishop  may  allow,  and  are  also  void  unless  more 


k)  Bishop  of  Lincoln  v.  Wolferstan,      244  ;  32  L.  T.  471 ;  23  W.  R.  829. 
"       W.  490;  3  Burr.  1604;    2  (n)  The  Benefices  Aot,  1898(61  &  62 


1  Bla. 

Wils.  174.  Vict.  c.  48),  s.  1  (I). 

(t)  13  Anne,  o.  13,  s.  2.  (o)  Ibid,  s.  1  (6). 

(i»)   Wakh   V.  Bishop  of  Lincoln^  [p)  Ibid.  s.  1  (7). 

L.  R.  10  0.  P.  618 ;  44  L.  J.  C.  P. 
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than  twelve  months  have  elapsed  sinoe  the  last  institation  or 
admissioii  to  the  benefioe  (q). 

Any  agreement  made  after  1898  for  any  exeroifle  of  a  right 
of  patronage  of  a  benefioe  in  f  avonr  of  any  particular  person, 
and  any  agreement  on  the  transfer  inter  vivos  of  an  advowson 
or  next  presentation  for  the  re-transfer  of  the  right  or  for 
postponing  payment  until  a  vaoanoy,  or  for  more  than  three 
months,  or  for  payment  of  interest  until  a  vacancy,  or  for 
more  than  three  months,  or  for  any  payment  in  respect  of  the 
date  at  which  a  vacancy  occurs,  or  for  the  resignation  of  a 
benefice  in  favour  of  any  person,  is  void  (r).  All  these  pro- 
visions with  respect  to  transfers  inter  vivos  apply  to  agree- 
ments for  such  transfers,  but  do  not  apply  to  transfers  by 
operation  of  law,  or  to  transfers  on  the  appointment  of  new 
trustees  where  no  beneficial  interest  passes  («). 

No  spiritual  person  can  sell  any  advowson  or  right  of 
presentation  belonging  to  him  by  virtue  of  his  office  {t), 

Beqnisitions, 

1.  Some  deed  or  document  dealing  with  the  whole  advouh 
son  and  forming  a  proper  root  of  title  must  be  abstracted. 
The  purchaser  cannot  accept  a  mere  presentation  as  evidence 
that  the  vendor  is  entitled  to  the  advowson  in  fee  simple. 

2.  Proper  evidence  as  to  the  age  of  the  present  incumbent 
must  be  furnished  to  the  purchaser. 


AFTEB-ACQUISED  FBOFEBTT. 

See  Bankeuptcy — Settlements. 


(?)  BeneSoes  Act,  1898  (61  &  62          {t)  The    Eodesiastioal    Cominis- 

^ot.  c.  48),  8.  I  (1).  sioners  Act,  1840  (3  &  4  Vict.  o.  113), 

(r)  Ihid,  8.  1  (3).  8.  42. 
(«)  Ibid,  8.  1  (6). 
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AGE,  EVIDENCE  OF. 

The  age  of  a  person  is  proved  by  showing  the  date  of  his 
birth.  This  may  in  general  be  done  by  oertificate  obtained 
from  the  proper  registry.  Where  this  cannot  be  obtained, 
a  oertificate  of  baptism  will  prove  that  the  person  was  bom  at 
the  date  of  the  baptism,  and  the  statement  of  the  date  of 
birth  contained  in  the  baptismal  certificate,  when  supplemented 
by  declarations  as  to  the  date  of  birth  by  members  of  the 
family,  may  be  safely  accepted  by  a  purchaser  {u). 

When  the  actual  date  of  birth  is  of  vital  importance  to  the 
title,  it  would  seem  that  an  uncorroborated  declaration  need 
not  be  accepted  (x). 

Bedtals  in  deeds  twenty  years  old  at  the  date  of  the 
contract  must  be  taken  to  be  sufficient  evidence  of  date  of 
birth  as  of  other  facts  and  matters  (y). 

See  BiHTHS,  Mabriages,  and  Deaths. 

Beqnisition. 

It  seems  that  under  the  mil  of  the  testator  A.  S.j  the 
vendor  does  not  become  absolutely  entitled  to  the  property 
sold  until  he  attains  the  age  of  twenty-Jive.  Proper  evidence 
that  he  has  attained  this  age  must  be  supplied  to  thepur- 
chaser. 


AGENTS. 


Persons,  instead  of  themselves  executing  documents,  may, 
and  sometimes  do,  appoint  agents  to  do  so  on  their  behaU. 
Where  an  instrument  is  employed  in  the  appointment  of  such 
«an  agent  it  is  called  a  power  or  letter  of  attorney. 

An  agent  appointed  to  execute  a  deed  must  be  appointed 
by  deed  (s).  In  other  cases  at  common  law  an  agent  could 
be  appointed  without  any  special  formality;    but  agents 

(«)  Ss  Turner,  OUnitUr  ▼.  Harding,  645  ;  83  W.  R.  99 ;  48  J.  P.  766. 

29  Oh.  D.  985  ;  54  L.  J.  Gh.  1089  ;  (y)  Vendor   and   Porchafler  Act» 

63  L.  T.  628.  1874  (37  &  38  Vict.  o.  78),  s.  2,  r.  2. 

(x)  Sainet  ▼.  Guthrie,  13  Q.  B.  D.  {z)  Co.  Litt.  48  b. 
818 ;  63  L.  J.  Q.  B.  621 ;  61  L.  T. 
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authorized  to  aign  instraments  creating  or  asaigniug  leaaeB 
and  other  interests  in  land  must,  by  the  Statute  of  Frauds  (a), 
be  appointed  in  writing. 

In  construing  a  power  of  attorney  the  question  is,  What  acts 
does  the  document,  when  fairly  read,  authorize  the  attorney  to 
doP  Where  the  instrument  gave  express  power  to  the  attorney 
to  purchase  and  sell  goods,  to  charter  vessels,  and  to  employ 
agents  and  servants,  and  proceeded,  ^^  and  for  the  purposes 
aforesaid,  or  any  of  them,  to  use  the  name  of  the  company  and 
to  execute  and  perform  any  other  act,  matter,  or  thing  what- 
soever which  ought  to  be  done,  executed  or  performed,  or 
which,  in  the  opinion  of  the  said  agent  or  attorney,  ought  to 
have  been  done,  executed,  or  performed  in  or  about  the 
hosinesB  affairs  of  the  company,"  it  was  held  that  the  general 
words  did  not  confer  upon  the  agent  powers  at  large  with 
respect  to  the  business  affairs  referred  to,  such  as  to  borrow 
money  on  behalf  of  the  company  or  to  bind  the  company  by 
a  contract  of  loan,  but  only  gave  him  such  powers  as  might 
be  necessary  in  addition  to  those  previously  specified  to  carry 
into  effect  the  declared  purposes  of  the  power  of  attorney  (b), 

A  trustee  may  appoint  an  attorney  to  execute  a  deed,  but 
the  power  must  have  reference  to  a  particular  transaction. 
He  may  not  give  a  general  power  of  attorney  authorizing  his 
agent  to  execute  instruments,  as  it  would  be  a  delegation  of 
his  duty  {c) ;  and  though  a  trustee  may  give  his  solicitor 
authority  to  receive  trust  money  when  the  trust  money  is 
payable  on  or  after  the  24th  December,  1888  (e/),  he  cannot 
give  his  solicitor  a  general  power  to  give  receipts  (c). 

Prior  to  the  1st  January,  1882,  a  married  woman  was 
incapable  of  executing  a  power  of  attorney  {e)y  but  on  and 
after  that  date  she  has  been  able,  whether  an  infant  or  not, 
to  appoint  by  deed  an  attorney  on  her  behalf  for  the  purpose 

(a)  29  Car.  2,  c.  3,  m.  1,  3.  tract,  (1893)  3  Gh.  269 ;  62  L.  J.  Ch. 

(b)  Bryant,  FbtoU,  and  Bryant  v.  783 ;  69  L.  T.  266 ;  42  W.  R.  19 ; 
U  Banque  du  Feuple,  (1893)  A.  C.       2  R.  543. 

170,  atp.  179  ;  62  L.  J.  P.  C.  68 ;  (rf)  61   &  62  Vict.   o.    59,    s.   2 ; 

68  L.  T.  546  ;  41  W.  R.  600 ;   1  R.  56  &  67  Vict.  o.  53,  b.  17. 

836.  {e)  Kenrick  v.  mod,  L.  R.  9  Eq. 

(e)  Be  Hetling  and  Merlon's  Con-  333  ;  39  L.  J.  Ch.  92  ;  19  W.  R.  57. 
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of  exeoating  any  deed  or  doing  any  act  which  she  might 
herself  do  {g).  With  this  ezoeption,  a  power  of  attorney 
given  by  an  infant  is  void. 

Documents  executed  under  a  power  of  attorney  are  usually 
executed  in  the  name  of  the  donor,  but  as  regards  such  docu- 
ments executed  after  the  31st  December,  1881,  the  donee  of 
a  power  may  exercise  it  in  his  own  name  or  that  of  the  donor 
at  his  option  (A). 

At  common  law  a  power  of  attorney  was,  unless  given  for 
valuable  consideration,  liable  to  be  revoked  by  the  act  of  the 
donor,  or  his  bankruptcy  or  lunacy,  or,  in  the  case  of  a  female, 
by  her  marriage,  and  it  was  also  revoked  by  the  death  of  the 
donor,  whether  given  for  valuable  consideration  or  not ;  but 
attorneys  acting  under  a  power  without  notice  of  its  revoca- 
tion are  protected  by  statute  (t).  After  the  31st  December, 
1882,  a  power  of  attorney  given  for  valuable  consideration 
can  be  made  irrevocable  in  favour  of  a  purchaser  (^-),  and 
such  a  power  is  not  revoked  by  the  death,  marriage,  lunacy,  or 
bankruptcy  of  the  donor,  or  by  any  act  done  by  him  without 
the  concurrence  of  the  donee,  and  whether  given  for  valuable 
consideration  or  not,  it  can  be  made  irrevocable  in  favour  of 
a  purchaser  for  a  fixed  period  not  exceeding  a  year  from  the 
date  of  the  instrument,  and  a  power  so  made  is  not  revoked 
by  any  act  done  within  the  fixed  period  by  the  donor  without 
the  concurrence  of  the  donee,  nor  by  the  death,  marriage, 
lunacy,  or  bankruptcy  of  the  donor  within  that  period  (/). 

An  instrument  creating  a  power  of  attorney  can  be  de- 
posited in  the  Central  Office.  It  can  there  be  inspected,  and 
an  office  copy,  which  is  made  sufficient  evidence  of  its 
contents,  can  be  obtained  (m). 

A  power  of  attorney  cannot  be  assigned,  and  ceases  at  the 
death  of  the  donee  of  the  power,  whether  given  for  valuable 
consideration  or  not. 

(a)  Gonyeyanomg  Act,  1881  (44  ft  {k)  ConyeTaaoing  Aot,  1882  (45  & 

46  Viot.  0.  41),  8.  40.  46  Viot.  o.  39),  a.  8. 


(h)  Ibid.  8.  46. 
(i)  Ibid,  8.  47  ;  22  ft  23  Viot.  o.  35, 
8.  26 ;  56  ft  57  Viot.  o.  53,  b.  23. 


(0  Ibid,  8.  9. 

(m)  44  &  45  Viot.  o.  41,  b.  48. 


Agents— Agreements^  ilV 

Eeqniiitioiui. 

1.  The  power  of  attorney  given  to  the  mortgagee  to  convey 
the  last  day  of  the  term  was  given  to  him  before  Ist  January y 
1883.  It  must  he  shown  that  the  mortgagor  is  still  alive f 
and  that  the  power  has  not  been  revoked. 

2.  The  power  to  sell  his  real  estates  given  by  Mr. 

to  his  agent  in  England  is  not  given  for  valuable  consideration^ 
and  is  not  expressed  to  be  ii*revocable  for  a  fixed  time.  The 
purchaser  must  be  satisfied  that  Mr.  is  still  alive^  and 

that  thepawer  has  not  been  revoked. 


AGREEMENTS. 

Agreements  of  whioh  a  purchaser  has  notice  must  not  be 
neglected  if  they  are  in  writing  (n)  and  relate  to  the  land 
sold ;  as  they  will  be  binding  upon  him  in  equity  unless  they 
are  Toluntary.  It  is  not  usual  for  the  agreement  in  writing 
upon  which  a  more  formal  document  is  founded  to  be  recited 
or  abstracted.  Where,  however,  a  recital  shows  that  such 
an  agreement  in  writing  exists,  it  must  be  required  to  be 
abstracted  in  chief,  and  any  variation  between  its  terms  and 
the  subsequent  document  should  be  noticed  and  a  requisition 
made  thereon. 

SeqtdsitionB. 

1.  It  appears  from  the  recital  in  the  conveyance  to  the 
vendor  that  there  uas  a  preliminary  contract  in  writing 
bettceen  his  predecessor  in  title  and  himself  the  terms  of 
which  do  not  seem  to  have  been  fully  complied  with.  As  the 
purchaser  has  notice  of  this  agreement^  it  must  be  abstracted 
in  chief  ar  a  copy  supplied. 

2.  The  post-nuptial  settlement  of  18  ,  was  made 
in  pursuance  of  an  ante-nuptial  agreement.  This  agreement 
must  be  abstf^aeted  in  chief. 

<fl)  Statute  of  Praudfl  (29  Oar.  2,  o.  3},  b.  4. 
J.  C 
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AGBICTTLTURAL  HOLDINGS. 

The  Agricultural  Holdings  Act,  1883  (/),  applies  to  any 
parcel  of  land  held  by  a  tenant  (m)  which  is  either  wholly 
*  agricultural  or  wholly  pastoral,  or  in  part  agricultural  and  as 
to  the  residue  pastoral,  or  in  whole  or  in  part  cultivated  as  a 
market  garden  (n).  It  does  not  apply  to  any  holding  let  to 
the  tenant  during  his  continuance  in  any  office,  appointment, 
or  employment  held  under  the  landlord  (n). 

The  Act  gives  to  agricultural  tenants  the  right  against 
their  landlords  to  compensation  (1)  for  certain  improvements 
made  with  the  landlord's  previous  consent  in  writing  (o),  and 
(2)  for  other  improvements  for  which  consent  is  not  neces^ 
Bar7(^),  as  to  one  of  which  last,  however,  viz.,  drainage, 
notice  to  the  landlord  is  necessary  previous  to  the  work  being 
done  (;),  and  on  such  notice  being  given  the  landlord  may 
execute  the  work  himself  and  charge  the  tenant  with  interest 
not  exceeding  £5  per  cent,  on  the  outlay  or  such  annual 
instalments  payable  for  a  period  of  twenty-five  years  and 
recoverable  as  rent  as  will  repay  the  amount  and  interest  at 
J63  per  cent.  (r). 

The  Allotments  and  Cottage  Gkurdens  Compensation  for 
Crops  Act,  1887  («),  applies  to  parcels  of  land  of  not  more 
than  two  acres  held  by  a  tenant  under  a  landlord,  and  culti* 
vated  as  a  garden  or  as  a  farm,  or  partly  as  a  garden  and 
partly  as  a  farm,  and  to  allotments  attached  to  cottages  (t). 
It  gives  the  tenant  on  the  expiration  of  his  tenancy  the  right 
against  his  landlord  to  compensation  for  growing  crops  and 
fruit,  fruit  trees  and  bushes  planted  with  the  consent  in 
writing  of  the  landlord  {u)j  and  for  labour  expended  and 
manure  applied  since  the  taking  of  the  last  crop  (or),  and  for 
drains,  out-buildings,  pigsties,  fowl  houses  and  other  structural 


I 


i)  46  &  47  Vict.  0.  61.  (r)  Ibid.  a.  4. 

m)  Ibid.  B.  61.  {,)  50  &  61  Vict.  o.  26, 

0)  Iota.  88.  1,  3.  i  »    « . ,       »  ,  . 

»  Ibid.  fl.  1.  M  ^^'  8-  5  (a). 

>)  Ibid,  B,  4.  («)  Ibid.  s.  6  (b). 
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improvements  made  with  the  oonsent  in  writing  of  the  land- 
lord(y). 

No  claim  for  oompensation  is  allowed  under  the  Agri* 
onltoral  Holdings  Act,  1883,  for  anything  in  respect  of  which 
a  daim  for  oompensation  is  made  under  the  Allotments  and 
Cottage  Gardens  Compensation  for  Crops  Act,  1887,  and 
when  the  provisions  of  the  two  Acts  conflict,  those  of  the 
last-mentioned  Act  are  to  prevail  (z) .  Neither  of  the  Acts  can 
be  excluded  by  agreement  {a). 

The  Act  of  1883  substitutes,  in  the  case  of  an  agricultural 
tenancy  from  year  to  year,  a  year's  notice  expiring  with  the 
year  of  tenancy  for  the  usual  half-year's  notice,  unless  the 
landlord  and  tenant  otherwise  agree  in  writing  (b). 

Both  the  above-mentioned  Acts  are  amended  by  the  Tenants' 
Compensation  Act,  1890  (c),  which  applies  to  tenancies  when- 
ever created,  and  provides  that  where  a  person  occupies  land 
under  a  contract  of  tenancy  with  the  mortgagor  which  is  not 
binding  on  the  mortgagee  of  such  land,  then  the  occupier 
shall,  as  against  the  mortgagee  who  takes  possession,  be 
entitled  to  any  compensation  which  is,  or  would,  but  for  the 
mortgagee  taking  possession,  be  due  to  the  occupier  from  tha 
mortgagor,  whether  under  the  Acts  or  the  custom  of  the 
oountiy  or  agreement  sanctioned  by  the  Acts;  and  sums 
due  for  compensation  and  costs  may  be. set  off  against  rent  or 
other  sums  due  from  the  occupier  in  respect  of  the  land,  and 
recovered  as  compensation  under  the  principal  Acts  (d). 

In  the  case  of  a  tenancy  from  year  to  year,  or  for  a  term  of 
not  exceeding  twenty-one  years  at  a  rack  rent,  the  mortgagee 
must  give  the  occupier  six  months'  notice  before  depriving 
him  of  possession  otherwise  than  in  accordance  vrith  the 
contract  of  tenancy,  and  the  occupier  is  entitled  to  compensa- 
tion for  crops  and  expenditure  so  far  as  not  exhausted  (e). 

Notice  of  a  tenancy  being  notice  of  the  terms  of  the  lease 
or  agreement  creating  it,  a  purchaser  having  such  notice  is 

(y)  50  &  51  Vict.  c.  26,  s.  5  (o).  (b)  46  &  47  Vict.  o.  61,  8.  33, 

(«)  Ibid.  B.  18.  le)  53  &  54  Vict.  c.  57. 

(a)  46  &  47  Yiot.  o.  61,  B.  55 ;  (d)  Ibid.  b.  2  (1). 

50  &  51  Vict.  0.  26,  b.  5.  {e)  Jbid,  8.  2  (2). 
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(Jonsidered  as  having  notice  of  the  whole  extent  of  the 
tenant's  interest,  and  is  therefore  bound  to  inquire  as  to  his' 
rights  against  the  vendor  (g). 

Inasmuch  as  a  purchaser  will  be  liable  at  the  termination 
of  the  tenancy  (A)  to  pay  compensation  for,  amongst  other 
things,  erections  which  he  might  fairly  assume  to  have  been 
put  up  by  the  vendor,  it  follows  that  on  a  purchase  of  agri- 
cidtural  allotment  or  cottage  garden  land,  in  addition  to 
inquiries  as  to  the  existence  of  the  charges  referred  to  below, 
inquiry  shoidd  be  made  with  a  view  to  ascertaining  (1)  whether 
any  claims  under  the  Acts  have  been  made  which  are  undis- 
posed of,  (2)  whether  any  notices  have  been  given  in  respect 
of  any  of  the  matters  referred  to  in  the  Acts,  and  (3)  whether 
any,  and  what,  improvements  under  the  Acts  are  known  to 
have  been  effected.  A  cautious  purchaser  will,  indeed,  make 
these  inquiries  before  entering  into  his  contract,  but  in  any 
case,  although  not  strictly  a  question  of  title,  it  is  necessary 
for  the  purchaser  to  obtidn  the  information  some  time,  and  it 
is  convenient  to  do  so,  before  completion. 

An  order  of  the  County  Court  may  be  obtained  charging 
the  expense  of  improvements  under  the  Act  on  the  land  (t). 
No  register  was  formerly  kept  of  these  charges,  but  charges 
under  sect.  29  must  now  be  registered  under  the  Land 
Charges  Begistration  and  Searches  Act,  1888  (k) ;  as  also 
must  charges  under  sect.  81  when  made  in  respect  of 
improvements  to  which  the  consent  of  the  landlord  is  re- 
quired or  of  drainage  (l).  There  is  always  some  danger  of 
charges  created  before  this  Act  came  into  operation  (m),  and 
not  subsequently  assigned  and  registered  (n),  being  overlooked. 
This  is  of  no  importance  where  the  land  is  sold  by  the  land- 
lord in  whose  favour  the  charge  was  made,  as  a  conveyance 
by  him  will  vest  the  land  in  the  purchaser  free  from  the 
charge,  but  in  the  case  of  a  sale  after  the  death  of  such 
landlord,  or  after  he  had  transferred  the  charge,  no  such 

{a)  James  v.  Lichfield,  L.  R.  9  Eq.  ik)  61  &  62  Vict.  c.  61,  ss.  4,  6. 

61  ;  39  L.  J-  Ch.  248.  (0  63  &  64  Vict.  o.  67,  s.  3. 

(h)  46  &  47  Vict.  c.  61,  8.  1.  (m)  Janaacy  Ist,  1889. 

(i)  Ibid.  8s.  29—32.  (»)  61  &  62  Vict.  c.  61,  8.  13. 
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protection  exists ;  the  vendor  may  himself  be  unaware  of  its. 
existence.  Inquiry  should  therefore  be  made  from  the  legal 
personal  representatives  of  each  deceased  tenant  for  life  as  to 
their  knowledge  of  the  existence  of  any  such  charge. 

8ee  Fixtures — ^Land  Improvement  Acts. 

Eeqnisitions. 

1.  /«  the  vendor y  or  are  his  aolicitorSy  aware  of  any  charge 

4  

under  sects.  29 — 32  of  the  Agricultural  Holdings  Act 
having  been  made  in  favour  of  any  former  landlord  of  the 
property  ?  Will  the  vendor^s  solicitors^  if  they  are  able, 
supply  the  names  and  addresses  of  (a)  the  legal  personal 
representatives  of  the  la^t  tenant  for  life,  (b)  the  former 
tenant  of  the  premises,  in  order  that  inquiries  may  be  mad& 
of  them  on  the  point  ? 

2.  Has  any  claim  been  made  by  the  tenant  for  compensor 
tion  in  respect  of  any  nmtters  or  things  on  the  farm  ? 

3.  Have  any  claims  by  tenants  under  the  Agricultural^ 
Holdings  Act  or    the  Allotments  and   Cottage   Gardens 
Cotnpensation  for  Crops  Act,  1887,  been  made  which  are 
not  disposed  ofl 

4.  What  (if  any)  improvements  under  the  Agricidtural 
Holdings  Act,  or  other  matters  giving  rise  to  compensation 
to  tenants,  are  the  vendors  or  their  solicitors  aware  of? 


ALIENATION,  BESTRAINT  ON. 

If  a  feoffment  be  made  upon  this  condition — "  that  the 
feoffee  shall  not  alien  the  land  to  any,  this  condition  is 
void"(o),  and  any  condition  in  a  conveyance  which  sub- 
stantially has  that  effect  is  also  void,  and  a  vendor  can  make  a 
good  title  notwithstanding  such  condition  {p).  The  case,  how-?  ■ 
wer,  of  property  settled  on  a  married  woman  is  an  exception 

(o)  Co.  Litt.  222  a. 

(p)  Bradley^,  Feitoto,  4  R.  R.  7 ;  3  Ves.  jun.  324 ;  Tu.  L.  C.  514. 
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to  this  rule,  and  suoIl  property  may  be  subject  to  a  restramt 
on  alienation  while  the  ooverture  lasts.  Another  qualification 
is  that  an  estate  for  life  or  years  may  be  given  until  alienation 
or  bankruptcy  of  the  donee,  with  a  gift  over  on  the  happening 
of  such 'event  {p) ;  but  such  a  settlement  of  a  man's  own 
property  is  void  against  his  trustee  in  bankruptcy  (g),  though 
a  limitation  over  in  the  event  of  an  involuntary  alienation  by 
procefis  of  law,  such  as  the  appointment  of  a  I'^ceiver  on 
behalf  of  a  judgment  creditor,  is  valLd(r) ;  and  in  the  case 
of  a  limitation  in  remainder  or  reversion,  a  gift  over  upon 
ijienation  before  the  period  of  possession  is  valid  («).  A 
condition  merely  limiting  the  power  of  alienation,  e.g.j  a  gift 
on  the  condition  that  A.  never  sells  out  of  the  family,  is 

valid  (0. 

It  should  be  noticed  that  gifts  over  on  alienation  and 
restraints  upon  alienation  are  always  void  if  they  infringe  the 
rule  against  perpetuities. 

See  Anticipation,  Restraint  against — Perpetuities. 

Bequisitions. 

1.  WTuit  evidence  does  the  vendor  offer  that  tfie  prior 
estate  of  A.  B.  teas  determined  hj  his  being  deprived  of  the 
er\joyinent  mthin  the  words  of  the  mil  ofX,y  deceased  ? 

2.  The  proposed  mortgage  wouldy  it  seems^put  an  end  to 
the  life  estate  of  A.  B. ;  unless,  therefore,  he  can  obtain  the 
concurrence  of  Mrs,  JB.,  the  person  entitled  in  remainder, 
the  proposed  advance  cannot  be  made. 

3.  As  there  is  a  gift  over  to  A.  B.  on  alienation  by  the 
vendor,  it  is  presumed  that  A,  B.  mil  concur  in  the  sale. 
Does  A.  B,  take  any  portion  of  the  purchaser-money  ? 

(p)  Eiginhothamy.  SoUne,  19  Yes.  («)  Kearthy  y.  Woodcock,    3   Ha. 

Jim.  88;  12  R.  R.  146.  185  ;  8  Jur.  (0.  S.)  120;  Re  JPaync, 

(o)  E$  Feanonf  E»  wtrU  SisphcfUf  25  Bear.  556 ;   Feanm  r.  Dolman, 

8  Oh.  D.   807  ;    35  L.  T.  68  ;    25  L.  R.  3  Eq.  315  ;  86  L.  J.  Gh.  258; 

W.  R.  126.  15  W.  R.  120. 

(r)  RcDetmold,  Detmoldr.  Detmold,  (t)  He  MacUay,  L.  R.  20  Eq.  186 ; 

40  Gh.  D.  585  ;  58  L.  J.  Gh.  495 ;  44  L.  J.  Gh.  441 ;  32  L.  T.  682 ;  23 

61  L.  T.  21 ;  37  W.  R.  442.  W.  R.  718. 
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ALIENS. 

At  oommon  law  aliens  were  not .  capable  of  inheiitmg  or 
holding  any  estate  or  interest  in  lands,  and  if  any  lands  were 
purchased  by  an  aUen,  the  Crown  was  entitled  to  seize  them. 
The  rule  applied  to  equitable  as  well  as  legal  estates  (u). 
The  child  of  foreign  parents  bom  in  England  is  not  an  alien, 
and  the  privileges  of  a  natural-bom  subject  have  been  by 
statute  extended  to  (1)  children  bom  abroad  of  natural-bom 
fathers ;  (2)  the  children  of  males  whose  fathers  were  natural 
bom ;  (3)  the  children  of  natural-bom  mothers ;  and  (4)  the 
wives  of  natural-bom  or  naturalized  subjects  (x). 

An  alien  could  be  made  a  denizen  by  letters  patent,  where- 
upon he  became  capable  of  holding,  but  not  of  inheriting,  land. 

Since  the  6th  August,  1844,  aliens  have  been  able  to  hold 
land  for  a  lease  not  exceeding  twenty-one  years  for  the  pur- 
pose of  occupation  or  business  (^) ,  and  now,  since  the  12th  May, 
1870,  they  have,  as  regards  holding  land,  been  upon  an  equality 
with  natural-bom  subjects  (z). 

An  alien  is,  however,  still  under  some  incapacities ;  thus, 
he  cannot  be  made  a  protector  of  a  settlement  (a). 

The  effect  of  naturalization  is  to  make  the  person  naturalized 
a  British  subject,  and  he  is  thenceforth  subject  to  no  dis- 
ability whatever. 

Naturalization  prior  to  the  Act  of  1870  is  proved  by  cer- 
tificate of  a  Secretary  of  State  (y). 

Bequisitions. 

1.  Was  Mr,  Muller^  the  predecessor  in  title  of  the  vendor ^ 
an  alien  ?    IfsOy  was  he  ever  naturalized  ? 

2.  A  certificate  of  the  naturalization  of  Herr  Braunfrom 
a  Secretary  of  State  must  beprodticed. 

3.  Jean  Legendre  must  join  in  the  conveyance  to  thepur^ 

(«)  Sharp  ▼.  St.  Sameur^  L.   B.  Vict.  o.  14. 
7  Ch.  343  ;   41  L.  J.  Gh.  576  ;  26  (y)  7  &  8  Vict.  o.  66. 

L.  T.  142  ;  20  W.  R.  269.  Ti)  33  &  34  Vict.  o.  14,  s.  2. 

(x)  4  Geo.  2,  0.  21 ;   13  Geo.  3,  (a)  Fmes    and    Beooyezies    Act. 

0.  21 ;  7  &  8  Viot.  o.  66;  33  &  34  1833(3  &4Wm.  4,  o.  74),  b.  32. 
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chasef'  to  release  his  estate  by  curtesy  unless  the  vendor  can 
show  that  he  teas  an  alien  at  the  time  of  his  mfis  death  in 
January  J 1870, 


ALLOTHENTS  AND  COTTAGE  OABDENS. 

See  Ageicultubal  Holdings. 


ALTERATIONS. 

See  Deeds — ^Wills. 


ANNUITIES  AND  BENTCHABOES. 

A  rentoharge  is  a  rent  payable  out  of  land  to  a  person  who 
lias  no  future  interest  or  reversion  in  suoh  land  (6).  The 
rent  may  be  payable  for  life  or  other  limited  period,  when  it  is 
usually  referred  to  as  an  annuity  charged  on  the  land,  or  it 
may  be  perpetual,  when  it  is  oalled  a  rentoharge.  Eenteharges 
payable  out  of  freehold  lands  are  common  in  Manchester  and 
some  other  places  in  the  north  of  England. 

Where  no  express  power  of  distress  was  reserved  by  the 
.instrument  creating  a  rentoharge,  such  power  was,  many 
years  ago,  given  by  statute  (c) ;  and  now  there  is  no  longer 
any  necessity  to  insert  in  an  instrument  creating  a  rent- 
oharge any  provisions  for  its  recovery,  as  in  the  case  of  all 
instruments  coming  into  operation  after  the  31st  of  December, 
1881,  the  person  entitled  to  any  annual  sum  charged  on  land 
has,  in  the  absence  of  any  contrary  intention  expressed  therein, 
the  following  remedies  as  far  as  they  might  have  been  con- 
ferred by  the  instrument  under  which  the  annual  sum  arises : — 

(1)  When  unpaid  for  twenty-one  days  after  time  appointed 
for  payment,  to  enter  and  distrain. 

» 

{h)  2  Blac^Btone,  42.  (r)  4  G«o.2,.c.  28,  b,  6.. 
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(2)  When  unpaid  for  forty  days  after  time  appointed  for 
payment,  even  if  no  legal  demand  made,  to  enter 
and  hold  the  land  without  impeachment  of  waste, 
and  take  the  income  until  all  the  arrears  and  costs  are 
satisfied. 

(3)  In  the  like  case  to  demise  the  land  charged  to  11  trustee 

for  a  term  of  years  with  or  without  impeachment  of 
waste  on  trust  by  mortgage,  sale,  or  demise,  or  receipt 
of  income,  or  other  reasonable  means,  to  raise  and  pay 
the  arrears  and  costs  {d). 
In  addition  to  the  above  remedies,  the  owner  of  a  rent- 
oharge  can  (1)  apply  to  the  court  and  obtain  an  order  to 
enforce  the  charge  on  the  land  by  sale  or  mortgage  (^),  or 
(2)  sue  the  terre-tenant  for  the  amount  owing.    With  regard 
to  the  last-mentioned  remedy,  it  is  to  be  observed  that  the 
liability  of  subsequent  owners  of  the  land  charged  does  not 
arise  by  reason  of  the  covenant  for  payment  running  with 
the  land,  as  the  law  on  the  subject  of  covenants  running  with 
the  land  does  not  apply ;  the  ground  on  which  such  subse- 
quent owner  is  liable  is  as  the  pernor  of  the  profits  of  th^ 
land;  he  was  formerly  liable  to  a  real  action  for  non-pay- 
ment of  the  rentcharge,  and  now,  since  real  actions  are 
abolished,  he  is  liable  to  an  action  for  debt  (/),  and  it  would 
seem  that  subsequent  owners  are  equally  liable  even  if  the 
profits  are  insufficient  to  keep  down  the  rentcharge  (g), 
A  rentcharge  is  put  an  end  to — 

(1)  By  release.  Part  as  well  as  the  whole  of  the  land 
can  now  be  released  without  prejudice  to  the  rights 
of  all  persons  interested  in  the  lands  remaining 
unreleased,  and  not  concurring  in  or  confirming  the 
release  {h). 

(i)CoiiTe7andiigAot,ld81(44&45  (/)  Thomas  t.  Sylvetter,  L.  B.  ^ 

7ict.  c.  41),  8.  44.  Q.  B.  368 ;  42  L.  J.  Q.  B.  237  ;  2J 

M  TT^f^  «.   TT^n  T    -R    17  -Rrt        ^-  ^'  ^^^  ;  SearU  y.  Cooke,  43  Ch. 
[t)  fforton  V.  Mall,  Li.  K,  17  Jfiq.       D   619  •  59  L  J   Ch   259  •  62  I.  T 
487 ;  22  W.  R.  391 ;  Kelsey  v.  KeUeif,       gll        '  ^^^'*^-  ^^'  ^^^ »  ^  1j.  1. 


L.R.  17  Eq.  496  ;  30  L.  T.  82  ;  22      ^';\    p    .^^^^   ^     Tn^^^u^a    maqan 
W.  E.  433l  Scottish  Wxdowe  Fund      „  ^^  B     of-   ei  lTS   R^fl'fo 

►  L.  T.  104.  .    . 

(A)  22  &  23  Vict.  c.  85,  0.  10. 


W.  K.  433;  Scottish  H^tOotos'  Jntna  „  g'  -0190.  kc  T  T  O  r'aTq. 
V.  Craig,  20  Ch.  D.  208 ;  61  L.  J.  ?.%  ^'  }^l '  ^^'  ^'  ^'  ^'  ^'  ^^^  * 
Ch.  363 ;  30  W.  R.  463.  '  ^M'  00  i  oi 
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(2)  By  merger,  through  the  person  entitled  to  the  rent- 
charge  acquiring  the  land  on  which  it  is  charged. 

(3)  By  redemption,  xmder  the  Conveyancing  Act,  1881  (j), 
under  which  the  Board  of  Agriculture  may  fix  the 
amount  of  consideration  for  redemption,  and  on  proof 
of  payment  may  grant  a  certificate,  which  is  conclusive, 
declaring  the  land  to  be  freed  from  the  charge. 

(4)  By  discharge,  under  the  Conveyancing  Act,  1881  (A), 
which  applies  to  a  sale  either  by  the  court  or  out  of 
court,  and  provides  that  the  court  may  direct  or  allow 
payment  into  court  of  a  capital  simi  to  keep  down  the 
charge,  and  may  declare  the  land  freed  from  such 
charge  (/). 

(5)  By  expiration,  where  the  rentcharge  has  been  granted 
for  a  limited  period. 

(6)  By  the  estate  on  which  the  rent  is  charged  coming  to 
an  end.  This  wiU  not,  however,  free  the  original 
grantor  from  liability. 

Prior  to  the  13th  August,  1859,  if  an  annuitant  released 
any  part  of  the  land  from  the  annuity  charged  upon  it,  the 
whole  annuity  was  gone  so  far  as  regards  the  charge  on  the 
land,  but  since  that  date  the  release  from  a  rentcharge  of 
part  of  the  land  charged  therewith  does  not  operate  as  a 
discharge  of  the  whole  land,  but  only  of  the  part  released  (m). 
Where,  therefore,  after  the  12th  August,  1859,  the  owner  of 
land  which  is  subject  to  a  rentcharge  sells  and  conveys  such 
land  in  separate  portions  to  different  persons,  and  the  person 
entitled  joins  in  the  conveyance  of  one  only  of  such  portions 
and  releases  it  from  the  rentcharge  without  the  concurrence 
of  the  person  to  whom  the  other  portion  has  been  conveyed, 
the  whole  of  such  rentcharge  is  not  extinguished,  but  only  a 
proportionate  part  of  it  can  be  recovered  from  the  person  to 
whom  the  unreleased  portion  was  conveyed  (n). 


(t)  Conveyancing  Act,  1881  (44  &  45  (m)  22  &  23  Vict.  c.  35,  8.  10. 

Vict.  0.  41),  8.  46.  (»)  Booth  ▼.  Smith,  14  Q.  B.  D. 

(k)  Ibid,  8.  5.  318  ;  64  L.  J.  Q.  B.  119  ;  61  L.  T. 

(0  Ibid.  742 ;  33  W.  R.  142. 


Annuities  and  Rentcharges.  27 

Annuities  or  rentdiarges  for  life  or  any  term  of  years 
determinable  on  life,  granted  otherwise  than  by  will  or  mar- 
riage settlement  after  the  25th  April,  1855,  do  not  affect  any 
lands  as  to  purchasers,  mortgagees,  or  creditors  until  regis- 
tered (o) ;  but  an  annuity,  though  unregistered,  will  bind  a 
purchaser  with  notice  (p), 

A  purchaser  may  rely  upon  a  search  at  the  proper  office  as 
&r  as  regards  life  annuities  and  rentcharges  created  otherwise 
than  by  will  or  marriage  settlement,  but  with  regard  to  those 
created  by  will  or  marriage  settlement  and  to  all  perpetual 
annuities  and  rentcharges,  a  purchaser  can  only  rely  upon 
the  abstract  being  complete,  and  on  the  fact  that  the  vendor 
or  mortgagor,  solicitor  or  agent,  who  conceals  any  instrument 
to  the  titie  or  any  incumbrance  from  a  purchaser  or  mort- 
gagee with  intent  to  defraud  is  guilty  of  misdemeanour  and 
also  liable  to  an  action  for  damages  (q). 

The  period  within  which  proceedings  must  be  taken  by 
action  or  distress  to  enforce  payn^ent  against  the  land  is  twelve 
years  from  the  last  payment  of  rent,  but  no  arrears  of  the 
rentoharge  can  be  thus  recovered  except  within  six  years  after 
becoming  due  (r).  These  provisions  do  not  apply  to  an  action 
on  a  covenant  to  pay  the  annual  sum,  and  twenty  years'  arrears 
can  be  recovered  in  a  personal  action  against  the  covenantor  (s). 

See'  Charges  by  Will — Death  Duties — Limita- 
tion, Statutes  of — Searches. 

Bequisitions. 

1.  ITie  land  contracted  td  be  sold  is  apparentl^y  together 
with  other  land  devised  by  the  mil  of  A,  jB.,  deceased^  subject 
to  a  retitcharge  of  £  a  year.     The  vendor  musty  at 

his  own  eoppensCy  either  procure  a  release  of  the  part  of  the 
land  in  question  or  redeem  the  rentcharge  under  the  Convey  * 
ancing  Act^  1881,  s,  45. 

(o)  18  &  19  Vict.  0.  16.  (r)  3  &  4  "WiU.  4,  o.  27,  88.  3,  42 ; 

(p)  Oreaves  v.  Tqfield,  14  Ch.  D.  37  &  38  Viot.  c.  67,  s.  1. 
663;  60  L.  J.  Gh.  118;  43  L.  T.  (t)  8  &  4  WiU.  4,  c.  42;    Sirachan 

100 ;  28  W.  B.  840.  t.  Thonuu,  12  Ad.  &  E.  636 ;  4  Per. 

is)  22  &  23  Viot.  0.  86,  8.  24.  &  D.  229. 
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2.  The  receipt  for  the  Imt  payfnent  of  the  rentcharge 
subject  to  tjchich  the  land  is  sold  must  be  produced. 

3.  The  certificate  of  the  Board  of  Agriculture  declaring 
the  land  freed  from  the  rentcharge  created  by  the  hidenture 
of  >  18    ,  mmt  be  abstracted  in  chief  and  produced. 

4.  The  order  for  redemption  of  the  annuity  of  £ 

must  be  abstracted  in  chief  and  the  original  or  office  copy 
order  and  certificate  of  payment  must  be  produced. 

5.  Who  is  the  legal  personal  representative  of  A.  B.y  the 
annuitant  ?  The  receipt  for  the  last  payment  of  A.  £Js 
annuity  and  for  the  apportioned  part  of  the  annuity  up  tQ 
the  date  of  A.  B.^s  death  must  be  produced. 

6.  Either  Mrs.  C.  D.  must  release  her  annuity  or 
application  must  be  tnade  to  the  courts  under  the  promions 
of  section  5  of  the  Conveyancing  Act,  1881,  to  have  the  land 
declared  freed  from  the  incumbrance^  and  the  succession 
duty  which  will  be  payable  at  Mrs.  C.  D.^s  death  mmt  be 
provided  for. 

7.  Is  the  annuitant  A,  B.  alive  or  dead  ?  If  aliccy  lie 
must  join  in  t/ie  conveyance  to  release  his  annuity.  Ifdeady 
his  death  must  be  proved  in  the  usual  way. 

8.  The  annuity  of  £  charged  on  the  property  must 
be  apportioned^  and  so  much  thereof  as  accrued  prior  to  th^ 
date  fixed  for  completion  must  be  paid  by  the  vendor. 


ANTE-NUPTIAL  SETTLEMENTS. 

See  Settlements. 


ANTERIOR  TITLE. 

See  Root  of  Title. 


Anticipation,  Restraint  against,  sa- 

ANTICIPATION,  RESTRAINT  AGAINST. 

It  is  only  in  the  case  of  the  equitable  or  statutory  separate 
estate  of  a  married  woman,  and  while  she  is  actually  covert, 
that  any  restraint  against  anticipation  is  allowed  by  law.  A 
gift  of  property  to  a  woman  for  her  separate  use  without 
power  of  anticipation  prevents  her  from  alienating  either  the 
corpus  or  the  income  during  any  coverture.  Prior  to  the 
Married  Women's  Property  Act,  1882  («),  a  restraint  against 
anticipation  of  income  given  to  a  married  woman  was  of  no 
avail,  unless  the  income  was  given  to  her  for  her  separate  use, 
and  a  gift  to  her  separate  use  was  not  implied  from  the  mere 
existence  of  a  restraint  against  anticipation  {t). 

Since  the  31st  December,  1881,  the  Court,  notwithstanding 
that  a  married  woman  is  restrained  from  anticipation,  has  had 
power  with  her  consent  to  bind  her  interest  in  any  property  {u), 

A  restraint  against  anticipation  does  not  prevent  the  dis- 
position of  the  property  by  will,  nor  the  exercise  by  a  married 
woman  of  any  power  under  the  Settled  Land  Acts  (a?),  and  it 
is  put  an  end  to  by  divorce  or  judicial  separation  (y). 

See  Alienation,  Restraint  on. 

Eeqnisitions. 

1.  Mrs.  A.  B,y  one  of  the  vendorsy  is  restrained  from 
anticipating  her  interest  in  the  property  sold.  It  is  pre- 
sumed  that  she  is  a  iridoWy  and  that  she  has  not  married 
again.     The  death  of  her  husband  must  be  proved. 

2.  Mrs.  C.  D.  must  join  in  the  mortgage^  and  an  order 
mmt  be  obtained  under  the  Conveyancing  Act  binding  her 
interest  notuntlistanding  the  restraint  on  anticipation. 


APPOINTMENT  OF  PERSON  TO  CONVEY. 

See  Vesting  Orders  and  Declarations. 

(»)  45  &  46  Vict.  0.  75.  («)  44  &  46  Vict.  o.  41,  b.  39. 

(0  Sioffdon  V.  Zee,  (1891)  1  Q.  B.  (x)  45  &  46  Vict.  c.  38,  8.  61  (6). 

661 ;  60  L.  J.  Q.  B.  669 ;  64  L.  T.  (y)  Munt  v.  Glynes,  41  L.  J.  Oh. 

494  ;  89  W.  R.  467.  639  ;  27  L.  T.  366  ;  20  W.  H.  828. 
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^""^^  OP  TRUSTEES. 

See  Trustees. 


APPOINTMENTS. 


As  to  the  execution  of  powers  of  appointment,  whether 
general  or  speoial,  the  common  law  rule  was  that  an  intention 
to  exercise  the  power  must  appear  in  the  instrument  by  which 
the  power  was  exercised,  and  in  order  to  show  such  an  inten- 
tion there  must  be  either  a  reference  to  the  power  or  to  the 
property  subject  to  the  power.  This  rule  has  been  altered  as 
regards  general  powers  exercised  by  wills  made  or  republished 
after  the  31st  December,  1837,  wherein  general  devises  of 
real  estate  and  general  bequests  of  personal  estate  are  con- 
strued to  include  real  and  personal  estate  over  which  the 
testator  has  a  general  power  of  appointment  (y). 

The  formalities  to  be  observed  on  the  execution  and 
attestation  of  powers  must  be  noticed. 

(1)  Powers  exerciseable  inter  vivos.    If  exercised  by  any 

instrument  before  the  13th  August,  1859,  all  the 
formalities  required  by  the  instrument  creating  the 
power  must  be  observed  (s).  If  exercised  on  or  after 
that  date,  either  all  the  formalities  required  by  the 
instrument  creating  the  power  must  be  observed,  or 
the  power  must  be  exercised  by  deed  executed  in  the 
presence  of  and  attested  by  two  witnesses  (a). 

(2)  Pmcers  exermeahle  by  will.    If  exercised  by  a  testa- 

mentary instrument  before  the  1st  January,  1838,  all 
the  formalities  required  by  the  instrument  creating 
the  power  must  be  observed.  If  exercised  by  a  testa- 
mentary instrument  on  or  after  that  date,  the  instru- 
ment must  be  executed  as  a  will. 
In  cases  where  a  testator  exercises  a  general  power  of 
appointment  over  real  estate  by  will  and  dies  after  the 

(y)  7  WilL  4  &  1  Vict.  o.  26,  8.  27.       (e)  Bawhifu  ▼.  Kmp,  8  East,  410. 

(a)  22  &  23  Viot.  o.  35,  b.  12. 
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Slst  December,  1897,  the  legal  estate  in  such  real  estate 
passes  to  liis  legal  personal  representative  (6). 

A  married  woman  has  always  been  able  to  exercise  powers 
of  appointment,  whether  bj  deed  or  will,  in  the  same  manner 
as  if  she  was  a  feme  sole.  An  infant  cannot  exercise  over 
real  estate  a  power  coupled  with  an  interest  in  himself,  but  as 
regards  personal  estate  he  can  do  so  where  an  intention  appears 
that  the  power  should  be  exerciseable  during  minority  {c). 

In  the  case  of  sales  made  after  the  81st  December,  1881, 
a  purchaser  is  not  entitled  to  the  production  or  abstract  of 
any  document  dated  or  made  before  the  time  prescribed  by 
law,  or  stipulated  for  the  commencement  of  the  title,  even 
ihough  the  same  creates  a  power  subsequently  exercised  by 
an  instrument  abstracted  in  the  abstract  furnished  to  the 
purchaser  (ef). 

Before  the  1st  January,  1882,  powers  simply  collateral 
(that  is,  powers  given  to  a  person  not  taking  any  estate)  could 
not  be  released ;  but  since  that  date  a  person  may  by  deed 
release  or  contract  not  to  exercise  a  power,  whether  or  not  it 
be  coupled  with  an  interest  {e) ;  but  a  power  coupled  with  a 
duty  cannot  be  released  (/). 

If  a  deed  executed  for  the  purpose  of  exercising  a  power  of 
appointment  appoints  to  A.  to  the  use  of  B.,  B.  will  take  an 
equitable  estate  only,  while  the  legal  estate  will  pass  to  A. 

A  power  of  appointment  must  be  exercised  bond,  fide  for  the 
end  designed,  otherwise  the  appointment  is  corrupt  and  void 
and  will  be  set  aside  so  far  as  it  is  a  fraud  upon  the  power, 
but  if  any  part  of  the  appointment  is  free  from  the  fraud  it 
will  stand  good  [g). 

A  power  of  appointment  ceases  on  the  death  of  the  donee 
unless  expressly  given  to  his  successor. 

See  Death  Duties — Perpetuities. 

(h)  60  &  61  Vict.  c.  66,  s.  1(1),  (2).  (e)  Bid,  b.  62. 

(e)  JU  ITAngibm,  16  Oh.  D.  228  ;  (/)  ^  Syre,   Eyre  ▼.  Eyre,   49 

w  b'^qs?^'  ^^^  *  *^  ^'  ^'  ^^^  '  ^^      ^'  '^*  ^^^  *  ^*  "^^  ^^^^^^  ^^^' 
(i)  6onT^yaiicmgAct,1881(44&45  W  ^^^  ▼•  Belchier,  2  W,  &  T. 

Yicfe.  0.  41),  8.  3  (3}«  308  ;  1  Eden,  132, 
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c.  Beqniiitioiuu 

1.  The  deed  of  appointment  of  ,  1857,  being  exe-* 
cutcd  before  the  IWi  Augusty  1859,  evidence  must  be  addueed 
that  it  was  executed  with  all  the  formalities  required  by  the 
vistrument  creating  the  power. 

2.  It  seems  that  A.  B.  has  a  power  of  charging  the  estate 
purchased  with  various  sums  of  money.  Me  must  be  a  party 
to  the  conveyance  and  release  this  power, 

3.  A,  B,y  deceased,  had  a  power  of  charging  the  property 
contracted  to  be  sold  with  an  annuity  in  favour  of  his  wife. 
Was  this  power  ever  exercised  ? 

4.  The  power  of  appointment  in  the  settlement  of  , 
18  ,  given  to  A,  B.  requires  exercising  by  a  deed  with  two 
witnesses.  This  would  appear  to  apply  also  to  the  deed 
releasing  the  power  of  revocation  contained  in  the  original 
appointment.  The  abstract  does  not  show  that  the  deed 
poll  of  >  18  ,  releasing  the  power  over  the  vendor^ s 
share  was  thus  executed.  It  will  therefore  be  necessary  for 
tJie  vendor  to  shore  that  the  power  of  revocation  has  mt  been 
exercised,  or  to  obtain  the  concurrcTice  of  A.  B. 


APPORTIONMENT. 

It  often  happens  that  land  subjeot  to  a  periodical  payment 
is  divided  and  sold  to  different  purchasers,  and  the  sum  pay- 
able apportioned  between  the  respective  purchasers;  it  is 
necessary  for  a  purchaser  of  any  part  of  land  so  divided  to  see 
that  the  apportionment  has  been  regularly  made  so  as  to  bind 
the  person  in  whose  favour  the  sum  is  payable. 

A  common  case  in  which  apportionment  takes  plcu^e  is  that 
of  tithe  rentcharge,  which  is  dealt  with  elsewhere  (A).  It  is 
also  frequently  resorted  to  in  the  case  of  annuities,  quit  rents, 
customary  rents  payable  in  respect  of  copyhold  and  customary 
freehold  property,  and  also  in  case  of  the  rents  of  leasehold 
properties  held  under  one  lease. 

(A)  See  TnEfi  BE^rroHABaE,  p.  319. . .  / 
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After  the  12th  August,  1859,  the  release  from  a  rentoharge 
of  part  of  the  hereditaments  charged  therewith  no  longer 
extinguifihes  the  whole  rentoharge,  but  operates  only  to  bar 
the  right  to  recover  any  part  of  the  rentoharge  out  of  the 
hereditaments  released,  without  prejudice,  nevertheleBS,  to 
the  rights  of  all  persons  interested  in  the  hereditaments  un- 
leleased  and  not  concurring  in  or  confirming  the  release  (t). 

BequisitlonB. 

1.  The  apportummeni  between  Blackacre  and  Whiteacre 
of  the  annuity  oflOOL  a  year  to  X,  Y.  charged  thereon  by 
the  will  of  A,  jB.,  deceased^  must  be  proved  by  production  of 
a  deed  executed  by  X.  Y.  effecting  a  release  of  Whiteacre^ 
tfie  premises  sold,  from  the  portion  thrown  upon  Blackacre. 

2.  The  eject  of  the  mil  of  A.  B.  was  to  charge  all  the 
real  estate  demsed  by  him  with  the  annuity  of  500/.  payable 
to  his  widow.  The  indenture  effecting  the  apportionment 
mentioned  in  the  particulars  of  sale  must  be  produced  in 
order  to  satisfy  the  purchaser  that  Mrs.  B.  is  bound  thereby. 

3.  An  apportionment  binding  on  the  lord  of  the  manor  of 
the  customary  rent  referred  to  in  the  particulars  as  the 
"  apportioned  rent "  must  be  proved. 

4.  Both  Nos.  1  and  2,  Hill  Terrace  were  comprised  in 
the  same  lease.  Has  there  been  any  legal  apportionment 
binding  on  the  lessor  of  the  rents  and  other  liabilities  upder 
such  lease  ?  If  sOy  the  instrument  effecting  the  same  must  be 
produced.  If  not ^  the  lessor  must  join  in  the  assignment  for 
the  purpose  of  releasing  the  premises  contracted  to  be  sold 
from  the  liabilities  in  respect  of  the  other  premises. 


ATTENDANT  TERM. 

See  Teems,  Attendant  and  Satisfied. 


(i)  22   &  23  Viot.  o.  35,  8.  10  ;      64  L.  J.  Q.  B.  119  ;  61  L.  T.  742 ; 
Buotk  T.  Smith,  14  Q.  B.  D.  318;      33  W.  B.  142. 

J.  D 
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ATTORNEY,  POWER  OF. 

See  Agents. 


AWARD. 

See  Copyholds — Inclosures,  Exchanges  and  Parti- 
tions UNDER  THE  InCLOSURE  AcTS. 


BANKRUPTCY. 

(1)  Under  the  Bankruptcy  Act,  1883  (A). 

A  reoeiying  order  does  not  itself  divest  the  debtor^s  pro- 
perty (/),  but  inasmuoh  as  all  property,  real  or  personal,  be- 
longing to  or  vested  in  a  bankrupt  at  the  oommenoement  of 
the  bankruptpy,  or  acquired  by  or  devolving  on  him  before 
his  discharge,  vests  in  the  ofBoial  receiver  as  trustee  until  a 
trustee  is  appointed,  and  then  in  such  trustee  (m),  it  follows 
that  transactions  cannot  safely  be  completed  with  persons 
against  whom  receiving  orders  have  been  made. 

The  trustee  of  the  property  of  a  bankrupt  can  sell  and  give 
a  discharge  (n).  He  conveys  the  bankrupt's  property  in  the 
same  manner  as  an  ordinary  trustee  conveys  trust  properly. 

The  production  of  an  office  copy  of  the  order  of  adjudica- 
tion or  of  the  London  Gazette  containing  notice  thereof,  is 
sufficient  evidence  of  the  order  having  been  duly  made  and 
of  its  date  (o).  The  appointment  of  a  trustee  is  proved  by  a 
certificate  of  the  Board  of  Trade  {p). 

Under  the  Bankruptcy  Act,  1883  (y),  any  settlement  (by 
which  is  meant  conveyance  or  transfer)  of  property  not  being 

ih)  46  &  47  Viot.  e.  62.  106 ;  64  L.  J.  Q.  B.  372 ;  62  L.  T. 

(l)  Shodet  ▼.  La%D9<m,  16  Q.  B.  D.  670  ;  33  W.  R.  262. 

648  ;  6b  L.  J.  Q.  B.  134  ;  34  W.  R.  (ft)  BankraptcyAot,  1883  (46  &47 

240.  ^ct.  0.  62),  B.  60. 

(m)  Bankraptoy  Act,  1883  (46  &  47  io)  Ibid.  as.  132,  134. 

Viot.  o.  62),  as.  20  (1),  44  ;  Bx  parU  \p)  Ibid.  as.  138,  140. 

Board  of  Trade,  SeFark^,  16Q.B.D.  (g)  46  &  47  Viot-o.  62. 
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(1)  a  settlement  made  before  and  in  consideration  of  marriage^ 
or  (2)  one  made  in  favour  of  a  purchaser  or  incumbrancer  in 
good  faith  and  for  valuable  consideration,  or  (3)  a  settlement 
made  on  or  for  the  wife  or  children  of  the  settlor  of  property 
whioh  has  accrued  to  him  after  marriage  in  right  of  his  wife, 
is  void  against  the  trustee  in  the  bankruptcy  if  the  settlor 
become  bankrupt  within  two  years  after  the  date  of  the 
setdement,  and  if  the  settlor  become  bankrupt  at  any  subse- 
quent time  within  ten  years  after  the  date  of  the  settlement, 
is  void  unless  the  parties  claimiDg  under  the  settlement  can 
prove  that  the  settlor  was,  at  the  time  of  making  it,  able  to 
pay  all  his  debts  without  the  aid  of  the  property  comprised  in 
the  settlement,  and  that  the  interest  of  the  settlor  in  such 
property  passed  to  the  trustee  of  such  settlement  on  its 
execution  (r) ;  but  a  voluntary  settlement  is  not  void  against 
the  settlor's  trustee  in  bankruptcy  from  its  date,  but  only 
from  the  time  when  his  title  accrues,  so  that  if  before  that 
time  the  property  .comprised  in  the  settiement  has  been  sold 
bond  fide  to  a  purchaser  for  value,  the  titie  of  the  purchaser 
will  be  good  as  against  the  trustee  (s). 

Any  oovenant  or  contract  in  consideration  of  marriage 
for  the  future  settlement  on  the  settlor's  wife  or  children  of 
property  wherein  the  settlor  had  no  interest  at  the  date  of 
his  marriage,  not  being  property  in  right  of  his  wife,  is,  on 
his  becoming  bankrupt  before  the  property  is  actually  trans- 
ferred, void  against  the  trustee  in  bankruptcy  (f). 

Onerous  property  may  be  disclaimed  by  a  trustee  in  bank- 
ruptcy (tt). 

The  trustee  can  exercise  a  general  power  of  appointment 
vested  in  the  bankrupt  (a?),  and  may  deal  with  the  property 
to  which  the  bankrupt  is  beneficially  entitied  as  tenant  in 
tail(y).    He  may  also  deal  with  the  bankrupt's  copyhold 


(r)  Bankruptcy  Act,  1883  (46  &  47  (0  Sect.  47. 

Vict.  0.  52),  8.  47.  («)  See  under  Dibglaikeb  at  p. 

(t)  £e  Carter  and  Kenchrdirul* 8  Con-  104. 

trad,  (1897)  1  Oh.  776  ;  66  L.  J.  Ch.  (x)  Bankruptcy  Act,  1883  (46  &  47 

408 ;    76    L.  T.  476  ;    46   W.    R.  Vict.  o.  62),  s.  44  (2)  (ii). 

484.  (y)  Ibid.  B,  66  (6). 

1)3 
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and  customary  property  without  being  admitted,  and  his 
appointee  is  to  be  admitted  thereto  (z). 

Property  held  by  a  bankrupt  upon  trust  for  any  other 
person  does  not  pass  to  the  trustee  in  bankruptcy  (a). 

When  an  adjudication  is  annulled,  all  sales  of  property 
by  the  official  receiver,  trustee,  or  court  are  valid,  but  the 
property  of  the  debtor  who  was  adjudicated  bankrupt  vests 
in  such  person  as  the  court  may  appoint,  or  in  default  of  any 
such  appointment,  reverts  to  the  debtor  on  such  terms  and 
subject  to  such  conditions,  if  any,  as  the  court  may  declare  by 
the  order  (J).  This  provision  operates  only  as  between  the 
debtor  on  the  one  hand  and  the  trustee  or  other  person 
claiming  title  under  the  bankruptcy  on  the  other,  and  it  con- 
fers on  the  debtor,  as  from  the  date  of  annulment,  a  good  title 
to  his  property,  so  that  he  may  convey  and  give  a  good 
discharge  without  the  concurrence  of  the  trustee,  but  it  does 
not  afEect  the  title  of  other  persons  claiming  independently, 
e.g.,  under  a  forfeiture  clause  (c). 

Conveyances  and  assignments  by  bankrupts  before  the  date 
of  the  receiving  order  to  persons  having  at  the  time  no  notice 
of  any  available  act  of  bankruptcy  committed  by  the  bankrupt 
before  that  time,  and  dealing  bond  fide  for  valuable  considera- 
tion, are  protected  by  the  Act  (cO,  even  when  such  transactions 
are  themselves  acts  of  bankruptcy  {e) ;  but  a  purchaser  who 
after  adjudication,  even  without  notice  thereof,  pays  his 
money  to  the  bankrupt  is  not  protected  (/) ;  and  a  person 
who,  with  notice  that  a  debtor  has  committed  an  act  of 
bankruptcy,  deals  with  him,  does  so  subject  to  the  risk  of 
a  petition  being  presented  within  three  months  and  an  ad- 
judication ensuing. 

An  undischarged  bankrupt  cannot,  even  before  the  inter- 

{z)  Bankruptoy  Act,  1883  (46  &  47  (<!]  Bankruptoj  Act,  1883  (46  &  47 

Vict.  c.  62),  B.  60  (4).  Vict.  o.  62),  8.  49. 

(a)  Ibid,  B.  44  (1).  («)  Sheart  v.  Goddardy  (1896)  1  Q. 
;.;   ThiA  .   Qr,  B.406;  66  L.  J.  Q.  B.  344 ;  74L.T. 

(b)  Ibxd,  8.  Zo  J28  ;  44  W.  R.  402. 

(<?)  R$  Metcalfe,  Metcalfe  Y,  Metcalfe,  (f\  Ex  parte  Rabbidge,  Re  Pooley, 

(1891)  3  Ch.  1 ;  CO  L.  J.  Ch.  647  ;       8  Ch.  D.  367 ;  38  L.  T.  663 ;  26  W 
66L.T.426.  r.  646. 
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vexitioii  of  the  trustee  in  bankruptpj,  oonvey  real  estate 
acquired  after  the  bankruptcy  to  a  bond  fide  purchaser  for 
Talue  so  as  to  give  a  good  title  to  such  purchaser  as  against  A -^ 
the  trustee  (ff) ;  but  until  the  trustee  intervenes  all  transactions  ^^/^=^ 


AtU/4. 


of  a  bankrupt  after  his  bankruptcy  with  any  person  ^^^^gJt^a/^jjU/ 
with  him  bond  fide  and  for  value  in  respect  of  his  after-acquiredjA^y^jT^ 
leasehold  property,  are  valid  against  the  trustee  (A),  and  ^^dsx/^^/^^ 
same  rule  applies  with  regard  to  the  bankrupt's  otherper8onal;j^^9^  a/^ 
estate  (t).^  /^fjt^f 

The  discharge  of  a  bankrupt  tinder  the  Act  of  1883  is  /  ^*  Z^ 
oved  by  an  oflSce  copy  of  the  order  of  discharge  (A).  /     '-^^r ' 


/S.J'/hi,;-^ 


proved  by 


(2)  Under  former  Acts. 

Questions  arising  tinder  Bankruptcy  Acts  prior  to  that  of 
1883  are  becoming  every  year  of  less  practical  importance. 
Lapse  of  time,  and  in  many  cases  recitals  in  documents 
twenty  years  old,  obviate  the  necessity  of  inquiries  which 
might  otherwise  be  expedient.  The  Acts  of  1849,  1861, 
and  1869  provided  that  the  freehold  and  leasehold  (and 
under  the  Act  of  1869  copyhold)  property  of  the  bank- 
rupt at  the  time  of  his  bankruptcy,  or  obtained  before  its 
close,  vested  in  the  official  assignee  under  the  Act  of 
1849,  the  creditor's  assignee  when  appointed  under  the  Act 
of  1861,  and  the  trustee  when  appointed  under  the  Act  of 
1869,  and  until  his  appointment,  in  the  registrar  (/).  Under 
the  Acts  of  1849  and  1861,  the  copyhold  property  of  the 
bankrupt,  though  not  vesting  in  the  assignees,  could  be  sold 
by  the  court,  the  sale  being  followed  by  admittance,  while 


[g)  Re  New  Land  Development  AmO' 
eiation  and  Gray,  (1892)  2  Ch.  138  ; 
61  L.  J.  Ch.  323 ;  66  L.  T.  404 ;  40 
W.  R.  296. 

(A)  Re  Clayton  and  Barelay^s  Con- 
tract, (1895)  2  Ch.  212 ;  64  L.  J.  Oh. 
615 ;  72  L.  T.  764 ;  43  W.  R.  649 ; 
69  J.  P.  489;  13  R.  566. 

(»)  Cohen  v.  Mitchell,  26  Q.  B.  D. 
262 ;  69  L.  J.  Q.  B.  409 ;  63  L.  T. 


206  ;  38  W.  R.  651 ;  7  Morrell,  207. 

(k)  Banlmiptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  8S.  30  and  134. 

(/)  Bankraptcy  Act,  1849  (12  &  13 
Vict.  c.  106),  88.  141,  142;  Bank- 
ruptcy Act,  1861  (24  &  25  Vict, 
c.  134),  88.  117,  161;  Bankniptoj 
Act,  1869  (32  &  33  Vict.  c.  71),  as.  15, 
17,  83. 
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under  the  Aot  of  1869  the  trustee  ootild  dispoee  of  copyholds 
without  being  admitted  (m) . 

An  order  of  adjudication  was  proved  by  production  of  an 
office  copy  order  or  a  copy  of  the  "  London  Gazette "  con- 
taining the  announcement  (n).  The  appointment  of  official 
and  creditors'  assignees  and  trustee  respectiyelyy  under  the 
Acts  of  1849, 1861,  and  1869,  was  proved  by  an  office  copy 
certificate  of  appointment  (o),  and  the  bankrupt's  discharge, 
in  similar  manner  to  a  discharge  under  the  Act  of  1883,  by 
production  of  an  office  copy  of  the  order  (p). 

SeeYwDOBS  and  Purchasers,  Bankruptcy  and  Death 

OF,  BEFORE  COMPLETION, 


Bequisitions. 

1.  The  adjudication  in  bankruptcy  of  A,  J?.,  and  the 
appointment  of  the  vendor  C.  JD.,  trustee  in  such  bankrupt^ ^ 
must  be  proved  by  the  certificate  of  the  Board  of  Trade  of 
the  appointment  of  the  latter. 

2.  The  settlement  of  >  18  ,  appears  to  have  been 
a  voluntary  one^  and  A,  B,  hasj  it  is  understood^  been  since 
ac^udicated  bankrupt.  The  concurrence  of  his  trustee  in 
bankruptcy  J  or  a  release  of  such  ti*ustee*s  claims  must  be 
obtained  at  the  vendor^ s  expense. 

3.  The  conveyance  of  ,18  ytoC.D.y  appears  to 
have  been  executed  by  A,  B.  after  the  act  of  bankruptcy  on 
which  he  was  subsequently  aclfudicated,  though  before  the 
date  of  the  receiving  order.  What  evidence  does  the  vendor 
offer  (a)  that  the  transaction  toas  entered  into  bon&  fide  and 


(m)  Baokraptoy  Aot»  1869  (32  &  33 
Viot.  c.  71),  B.  22. 

(ft)  Bankraptoy  Aot,  1849  (12  &  13 
Viot.  0.  106),  88.  236,  240;  Bank- 
raptoy  Aot,  1861  (24  &  25  Viot. 
0.  134),  88.  191,  203;  Bankraptoy 
Aot,  1869  (32  &  33  Viot.  o.  71), 
88.  10,  81,  107. 

(o)  Bankraptoy  Aot,  1849  (12  &  13 


Viot.  0.  106),  88.  102,  236;  Bank- 
ruptcy Act,  1861  (24  &  25  Vict. 
0.  134),  88.  123,  203;  Bankrnptcy 
Aot,  1869  (32  &  33  Viot.  o.  71), 
88.  18,  107. 

(p)  Bankraptoy  Aot,  1861  (24  &  25 
Yiot.  c.  134),  88.  161,  203 ;  Bank- 
raptoy Aot,  1869  (32  &  83  Viot. 
0.  71),  B0.  69,  107. 


Bankruptcy — Births,  Marruges,  akd  Deaths.    39 

for  valualk  consideration  ?  (b)  that  C,  D.  hcd  no  notice  at 
Vie  time  of  any  available  act  of  bankruptcy  committed  by 
A.BJ 

4.  The  vendor  appears  to  liave  been  adjudicated  bankrupt 
not  long  before  the  of  ?  18     ,  u:hen  the  property 

was  contracted  to  be  sold.  It  must  be  proved  that  he  ob- 
tained  his  discharge  before  the  date  referred  to. 


BARGAIN  AND  SALE. 

See  Enrolment  —  Release. 


BASE  FEE. 

See  Entail. 


BIRTHS,  MARRIAGES  AND  DEATHS. 

On  most  abstracts  appear  births,  marriages  and  deaths, 
which  form  essential  links  in  the  title.  The  question  arises 
in  what  qases  proof  of  these  events  is  to  be  called  for,  and 
of  what  such  proof  when  called  for  should  consist.  Proof 
should  (unless  barred  by  contract)  be  required  in  all  cases 
except  where  the  event  to  be  proved  appears  by  recital  in  a 
deed  dated  upwards  of  twenty  years  previously  to  the  date  of 
the  contract  (^). 

The  usual  evidence  consists  of  certified  extracts  from  the 
register  kept  in  accordance  with  the  Births  and  Deaths 
Eepstration  Acts,  1836  to  1874  (r).  The  fact  of  birth, 
marriage  or  death  (though  not  as  a  rule  the  time  or  order 
of  birth  or  death)  may  also  be  proved  by  extracts  from 
parochial  registers  of  baptism,  marriages  and  burials,  and 

(S)  Vendor  and  PnrohMep  Act  (37  ^  W  Jj  &  7  Will.  4,  o.  86 ;  7  Will.  4 
ft  38  Vict.  0.  7S),  s.  2,  r.  2.  26 ;  37  &  38  Viot.  o.  88. 
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deaths  may  also  be  proved  by  extracts  from  the  register 
established  by  the  Burial  Act,  1853  (r). 

In  some  cases,  e.g.,  where  a  name  is  a  common  one,  and  m 
case  of  a  death  the  person  might  possibly  still  be  aliye,  or  the 
exact  date  of  death  is  of  importance,  it  is  expedient  to  require 
declarations  as  to  the  identity  of  the  persons  mentioned  in 
the  certificates. 

When  neither  certificates  nor  recitals  in  deeds  twenty  years 
old  are  procurable,  declarations  by  members  of  the  family 
and  entries  in  family  bibles  and  other  books  made  by  such 
members,  and  inscriptions  on  tombstones,  may  be  accepted  as 
proving  descent.  This  and  any  similar  evidence  which  may 
under  exceptional  circumstances  be  accepted  as  proof  of 
births,  marriages  and  deaths  on  specified  dates,  should,  where 
possible,  be  corroborated  by  statutory  declaration. 

Beqnisitions. 

1.  The  birth  [marriage  or  death"]  of  A,  B.  must  he 
proved  in  the  usual  manner  by  production  of  certificate  of 
birth  [baptism^  maniage,  death  or  burial,  as  the  case  may 
be']. 

2.  A  pedigree  showing  the  present  state  of  the  family  of 
A,  B,f  deceased,  should  he  supplied  to  the  purchaser,  and 
should  be  verified  by  statutory  declaration  by  a  member  of 
his  family  exhibiting  certificates  of  the  births,  marriages, 
and  deaths. 

3.  Probate  of  the  will  of  the  testator  A.  B.  does  not 
appear  to  have  been  produced  with  the  other  documents : 
his  death  must  therefore  be  proved  by  certificate. 


BOBOUGH-EXGUSH. 

By  the  custom  of  Borough-English,  so  called  in  distinction 
to  the  Norman  custom  of  primogeniture,  lands  subject  to 
this  tenure  devolve,  on  the  death  of  the  ancestor,  on  the 

{r)  16  k  17  \nict.  0.  134,  8.  8. 
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youngest  instead  of  the  eldest  son.  The  custom  extends  in 
some  manors  to  collaterals  (a).  Lands  held  under  this  and 
oiher  burgage  tenures  were  as  a  rule  bj  custom  devisable  bj 
will  long  before  other  land  could  be  so  transmitted. 

Aooording  to  Bacon's  Abridgment  and  some  other  autho- 
rities, the  widow  was  entitled  to  the  whole  of  her  husband's 
land  in  dower,  but  it  would  appear  that  this  was  not  part  of 
the  custom  of  Borough-English,  but  only  special  custom. 
Dower  out  of  land  subject  to  the  custom  of  Borough-English 
is  affected  by  the  Dower  Act,  1833  (^),  in  similar  manner  to 
freehold  land  not  so  subject. 

See  Dower  and  Feeebench. 

Bequisitions. 

1.  The  land  contracted  to  be  sold  by  C.  D.  appears  to  be 
subject  to  the  custom  of  Borough-english,  Evidence  must 
therefore  be  produced  to  show  that  C,  D.  teas  the  youngest 
or  only  son  of  A.  B,  deceased. 

2.  The  land  is  stated  to  be  subject  to  the  custom  of 
Borough-English^  and  the  title  is  adduced  on  that  footing. 
What  evidence  does  the  vendor  offer  of  the  accuracy  of  the 
statement  ? 
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BuUding  societies  incorporated  under  the  Building  Socie- 
ties Act,  1874  {u)^  have  power,  so  far  as  is  necessary  for  the 
purpose  of  making  advances  to  members  upon  real  security, 
to  hold  land  with  the  right  of  foreclosure,  provided  that 
any  land  to  which  any  such  society  may  become  absolutely 
entitled  by  foreclosure  or  other  extinguishment  of  the  right 
of  redemption  shall,  as  soon  afterwards  as  may  be  conveniently 
practicable,  be  sold  or  converted  into  money  (ir),  and  such  a 

(*)  MuggkUm  y.  Barnett,  2  H.  &  (<)  3  &  4  WiU.  4,  o.  105. 

L:  r^x  '  uT-    i?L'-^"24^  :"  W  37  ^38  Vi^c.  42.  ..  18. 

W.  B.  182 :  WiUiamB'  E.  P..  18th  W  Building  Societies  Act,  1874 

edit.  Ml  ^^^  ("  &  38  Viot.  0.  42),  fl.  18. 
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Booiety  may  also  purchase  or  take  upon  lease  auj  building 
for  oonduoting  its  business,  and  may  purchase  or  hold  on  lease 
any  land  for  suoh  purpose,  and  may  sell,  exchange,  or  let 
such  building  or  any  part  thereof  (y). 

The  Building  Society  BrCgulations,  1895,  made  under  the 
Act  of  1874,  provide  for  the  grant  to  building  societies  of 
certificates  of  incorporation,  and  any  certificate  of  incor- 
poration or  registration  or  other  document  relating  to  a 
society  under  the  Act  purporting  to  be  signed  by  the  re- 
gistrar is  primd  fade  evidence  in  aU  courts  without  proof 
of  the  signature,  and  a  printed  copy  of  the  rules  of  a 
society  certified  by  the  secretary  or  other  officer  of  the 
society  to  be  a  true  copy  of  its  registered  rules  is  primd 
facie  evidence  of  the  rules  (z).  A  certificate  of  incorporation 
under  the  Act  is  not  to  be  granted  to  an  existing  society 
except  upon  application  to  the  registrar  made  by  authority  of 
a  general  meeting  of  the  society  specially  called  for  the 
purpose,  and  the  registrar  may  require  of  the  person  making 
the  application  a  statutory  declaration  that  such  authority 
was  duly  given  (a). 

It  may  be  mentioned  here  that  building  societies  under  the 
Act  of  1836  (6),  and  not  subsequently  incorporated  under  the 
Act  of  1874,  were  enabled  to  lay  out  surplus  contributions  on 
real  security  to  be  vested  in  the  trustees  for  the  time  being  of 
the  society,  and  these  securities  vested  in  the  successors  of 
such  trustees  (c).  A  purchaser  of  property  so  vested  should 
require  the  abstract  to  show  the  changes  of  the  trustees,  and 
proof  to  be  adduced  by  production  of  the  minutes  of  the 
society. 

All  estates  and  interests  in  real  and  personal  estate  belong- 
ing to  or  held  in  trust  for  any  society  certified  under  the 
Act  of  1836,  on  its  incorporation  under  the  Act  of  1874,  vest 

(y)  Building  Societies   Act,  1874          (<;)  Ihid.  88. 1,  4,  applying  the  pro- 

(37  &  38  Viot.  c.  42),  8.  37.  viiuonBof  10  Geo.  4,  c.  56,  as  amended 

{z)  Ibid,  8.  20.  by  4    &    6   Will.   4    o.   40    8.    3 ; 

;'    _.,       ,-  Morruon  y.  Olover,  4  Ex.  430;    19 

(a)  Ibid,  8.  12.  j^  J  Ex  20 ;  14  L.  T.  (0.  S.)  204 

(*)  6  &  7  Will.  4,  0.  82.  14  J.  P.  84. 
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in  the  sodetj  without  any  oonveyance  or  a8signment>  except 
stocks  and  securities  in  the  public  funds  of  Gfreat  Britain  and 
Ireland,  and  estates  in  copyhold  or  customary  hereditaments 
ibe  title  to  which  cannot  be  transferred  without  admit- 
tance {d).  The  Act  of  1836  was,  as  from  the  25th  August, 
1896,  repealed  as  to  all  societies  certified  thereunder  after 
the  year  1856  {e), 

A  receipt  for  the  moneys  secured,  indorsed  on  a  mortgage 
or  further  charge  to  a  building  society  under  the  Act  of 
1836  by  the  trustees  for  the  time  being,  was  sufficient  to 
yacate  the  mortgage  and  vest  the  estate  in  the  person  entitled 
to  the  equity  of  redemption  without  any  reconveyance,  such 
receipt  being  in  the  form  specified  in  a  schedule  to  the  rules 
of  the  society  (/) ;  and  a  society  registered  under  the  Act  of 
1874  may  indorse  or  annex  to  a  mortgage  or  further  charge 
a  reconyeyanoe  of  the  mortgaged  property  to  the  then  owner 
of  the  equity  of  redemption,  or  as  he  may  direct,  or  a  receipt 
under  the  seal  of  the  society  countersigned  by  the  secretary 
or  manager  in  the  form  specified  in  the  Act,  and  such  receipt 
vacates  the  mortgage  or  further  charge,  and  without  recon- 
TeTance  vests  the  estate  in  the  person  entitled  {g). 

The  endorsed  receipt  of  a  building  society  operates  in 
favour  of  the  person  or  persons  who,  at  its  date,  might  have 
the  best  right  to  a  conveyance  of  the  property  mortgaged; 
and  where  money  was  borrowed  by  A.  from  a  building  society, 
and  A  afterwards  borrowed  a  larger  sum  from  B.,  part  of 
which  was  applied  in  paying  ofi  the  society,  the  balance  being 
paid  direct  to  A.,  who  executed  a  mortgage  to  B.  to  secure  the 
loan,  the  society  indorsing  a  receipt  on  their  mortgage  and 
delivering  the  indorsed  receipt  with  the  deeds  to  A.,  it  was 
held  that  B.  had  the  legal  estate  for  all  purposes,  and,  con- 
sequently, that  his  mortgage  had  priority  over  that  of  a  prior 
eqnitable  mortgage  of  which  he  had  no  notice,  not  only  in 
respect  of  the  moneys  appUed  in  paying  ofE  the  society,  but 


W  87  &  38  Vict.  o.  42,  s.  27  ;  (/)  «  &  7  WiU.  4,  o.  32,  s.  6. 

40  &  41  Vict.  0.  63,  88.  3,  4.  {g)  37  &  38  Yiot.  o.  42,  b.  42. 

(«)  67  &  68  Vlot.  0.  47,  8.  26  (2). 
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also  In  respect  of  the  balance  of  the  loan  paid  directly 
to  A.  (A). 

The  indorsed  receipt  of  a  building  society  under  the  Act  of 
1874  is  exempt  from  stamp  duty  (t),  while  under  the  Act  of 
1836,  prior  to  the  Slst  July,  1868,  not  only  a  receipt,  but  a 
mortgage  by  a  member  to  a  building  society  required  no 
stamp.  On  or  after  that  date  such  a  mortgage  was  exempt 
only  when  not  exceeding  600/.  (k). 

It  seems  to  be  doubtful  whether  a  mortgage  given  to  a 
building  society  by  one  of  its  members  can  be  transferred, 
though  it  has  been  held  in  the  Irish  Courts  that  it  may  (/). 
Stirling,  J.,  abstained  from  expressing  any  opinion  on  the 
point  when  it  arose  in  Re  Rummy  and  Smithy  nor  did  the 
Court  of  Appeal  in  the  same  case  decide  it ;  but  the  observa- 
tions of  Lindley,  L.  J.,  seem  to  point  to  the  conclusion  that 
such  a  mortgage  debt  cannot  be  assigned  to  a  stranger  to  the 
society  without  the  consent  of  the  mortgagor  (m). 

Building  societies  registered  under  the  Act  of  1874  may 
borrow  for  the  purposes  of  the  society  a  simi,  in  the  case  of  a 
permanent  society,  not  exceeding  two-thirds  of  the  amount 
secured  to  the  society  by  mortgages  from  its  members,  and  in 
the  case  of  a  terminating  society,  not  exceeding  such  two- 
thirds  or  twelve  months'  subscriptions  on  the  shares  for  the 
time  in  force  (w).  Previously  to  that  Act  a  building  society 
had  no  power  to  borrow  unless  expressly  authorized,  but  a 
rule  providing  that  the  society  was  established  for  raising  a 
fund  by  {inter  alia)  deposits  on  loans  was  suflGlcient  to  autho- 
rize the  society  to  borrow  (o).  Power  to  borrow  "for  the 
purposes  of  the  society  "  is  strictly  limited  to  such  purposes, 


{h)  Eoskinffr,  Smith,  13  App.  Cas. 
682 ;  68  L.  J.  Ch.  367  ;  69  L.  T. 
665  ;  37  W.  R.  257  ;  overruling  on 
the  point  Peate  t.  Jaekson,  L.  R.  3 
Ch.  576;  37  L.  J.  Ch.  725  ;  17W.R. 
1 ;  Robinson  v.  Trevor,  12  Q.  B.  D. 
423 ;  43  L.  J.  Q.  B.  86 ;  50  L.  T. 
190  ;  32  W.  R.  374. 

(0  37  &  38  Vict.  c.  42,8.41. 

(k)  31  &  32  Vict.  c.  124,  s.  11; 
Stamp  Act,  1870  (33  &  34  Vict.  c.  97), 


8.  107  ;  64  &  55  Vict.  c.  39,  8.  89. 

if)  U later  Permanent  Buildinff  Society 
Y.  Glenton,  21  L.  R.  Ir.  124. 

(m)  Jle  Rumney  and  Smithy  fl897) 
2  Oh.  351,  at  p.  359 ;  66  L.  J.  Ch, 
641  ;  76  L.  T.  800  ;  46  W.  R.  678. 

(«)  37  &  38  Vict.  c.  42,  a.  15. 

(o)  Re  Mutual  Aid  Permanent  Benefit 
Building  Society,  Ex  parte  Anson j  30 
Ch.  D.  434  ;  66  L.  J.  Ch.  Ill  ;  53 
L.  T.  802  ;  34  W.  R.  143. 
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and  money  lent  to  the  direotors  and  employed  in  a  loan  to 
another  society  was  held  not  to  be  recoverable  in  a  winding- 
up  of  the  borrowing  society  (p). 

A  society  incorporated  under  the  Act  of  1874  may  ter- 
minate or  be  dissolved — 

(1)  Upon  the  happening  of  any  event  declared  by  its  rules 
to  be  the  termination  of  the  society. 

(2)  By  dissolution  in  manner  prescribed  by  its  rules. 

(3)  By  dissolution  with  the  consent  of  three-fourths  of  the 

members  holding  not  less  than  two-thirds  of  the 
number  of  shares  in  the  society  testified  by  their 
signatures  to  the  instrument  of  dissolution.  The 
instrument  of  dissolution  must  set  forth — 

(a)  the  liabilities  and  assets  of  the  society  in  detail ; 

(b)  the  number  of  members  and  the  amount  standing 
to  their  credit  in  the  books  of  the  society ; 

(o)  the  claims  of  depositors  and  other  creditors,  and 
the  provision  to  be  made  for  their  payment ; 

(d)  the  intended  appropriation  or  division  of  the  funds 
and  property  of  the  society ; 

(e)  the  names  of  one  or  more  persons  to  be  appointed 

trustees  for  the  special  purpose,  and  their  re- 
muneration. 
Alterations  in  the  instrument  of  dissolution  may  be 
made  with  the  like  consent  testified  in  the  same 
manner.  The  instrument  of  dissolution  and  all 
alterations  therein  must  be  registered  in  the  manner 
provided  for  the  registration  of  rules,  and  ore  binding 
upon  all  members  of  the  society. 

(4)  By  winding  up  either  voluntarily  under  the  super- 

vision of  the  County  Court  of  the  district  in  which  the 
chief  office  or  place  of  meeting  for  business  of  the 
society  is  situate,  or  by  such  court,  if  the  court  shall  so 
order,  on  the  petition  of  any  member  authorized  by 
three-fourths  of  the  members  present  at  a  general 

(p)  Davis* 9  CaUy  Re  Durham  County      Eq.   516;    41   L.   J.   Gh.    124;    25 
lond  and  Building  Society,  L.  B.  12      L.  T.  83. 
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meeting  of  the  Booiety  specially  called  for  the  purpose 

to  present  the  same  on  behalf  of  the  society,  or  on  the 

petition  of  any  judgment  creditor  for  not  less  than 

60/.,  but  not  otherwise  {q). 

In  ascertaining  the  statutory  majority  of  members,  those 

members  who  have  given  notice  of  withdrawal,  but  have  not 

received  their  money,  are  to  be  taken  into  account  (r). 

Societies  not  registered  under  the  Act  of  1874  may  be 
wound  up  by  the  High  Court  under  the  Companies  Act, 
1862  («),  and  by  the  County  Court  under  the  jurisdiction 
given  by  the  Companies  (Winding-up)  Act,  1890  (^),  and 
the  society's  property  may  in  such  cases  be  vested  in  the 
liquidators  by  order  of  the  Court  under  the  Act  of  1862  (w). 

Bequisitions. 

1.  The  certificate  of  the  Registrar  of  Building  Societies 
of  the  incorpoi'ation  of  the  X,  Y.  Society  under  the  Building 
Societies  Act^  1874,  must  be  produced, 

2.  By  whom  teas  the  building  society  mortgage  of  the 

18     ,  paid  offy  and  were  there  at  the  time  any 
equitable  incumbrances  on  the  property? 

3.  What  evidence  do  the  vendor^ s  solicitors  offer  that  the 
County  Court  had  jurisdiction  to  make  the  winding-up 
order  {x)  of  the  18     ? 

4.  The  X,  Y,  Building  Society  appears  to  be  consti- 
tuted under  the  old  Act,  and  not  to  have  been  incorporated 
under  the  Act  of  1874.  A  certificate  from  the  secretary  or 
a  copy  of  the  rules  shounng  the  authority  of  the  trustees  to 
indorse  the  receipt  on  the  mortgage  must  be  produced, 

5.  The  instrument  of  dissolution  of  the  X.  Y.  Building 
Society  must  be  fully  abstracted  in  chief  in  order  that  the 
purchaser  may  be  satisfied  that  the  statutory  requiremetUs 
have  been  complied  with. 

(q)  Building  Societies  Act,   1874  iu)  25  &  26  Vict.  o.  89,  s.  203. 

(37  &  38  Vict.  o.  42),  s.  32.  [x)  See  :Re  BoiPling  and   WdbyU 

(r)    Sibun   v.   Fearce,   44    Ch.   D.  Contract,  (1896)  1  Ch.  663 ;  64  L.  J. 

364  ;  63  L.  T.  123 ;  38  W.  R.  658.  Ch.  427  \  72  L.  T.  411 ;  43  W.  B. 

(«)  25  &  26  Vict.  0.  89,  s.  82.  417  ;  12  B.  218. 

{t)  53  &  54  Viot.  0.  63. 


BuKiAL  Grounds. 


47 


BURIAL  GROUNDS. 

No  building  can  be  erected  upon  any  disused  burial  ground 
exoept  for  the  purpose  of  enlarging  a  ohuroh,  chapel,  meeting 
house  or  other  place  of  worship  (y) ;  this  applies  to  any 
groundy  whether  consecrated  or  not,  which  has  been  at  any 
time  set  apart  for  the  purposes  of  interments,  whether  inter- 
ments have  taken  place  in  it  or  not,  and  even  if  it  has  been 
partly  or  wholly  dosed  (2). 

The  prohibition  does  not  apply  to  any  burial  ground  which 
has  been  sold  or  disposed  of  under  the  authority  of  an  Act 
of  Parliament  (a),  nor  to  any  building  erected  under  a 
faculty  obtained  before  the  14th  August,  1884,  nor  to  the 
site  of  a  church  where  extra-mural  burial  has  taken  place, 
when  sold  under  a  scheme  made  in  pursuance  of  the  Union 
of  Benefices  Act,  1860  {b). 

A  contract  for  sale  of  land  subject  to  disability  through 
being  a  disused  burial  ground  will  not  be  enforced  against 
a  person  who  buys  for  building  purposes  (c). 

Bequisition. 

The  land  contracted  to  be  sold  appears  to  have  formed 
part  of  a  disused  burial  ground  within  the  meaning  of  the 
Disused  Burial  Grounds  Act^  1884,  and  the  Open  Spaces 
Acty  1887,  «.  4,  and  cannot  therefore  be  built  upon.  The 
vendors  must  show  that  the  purchasers  will  be  at  liberty  to 
erect  buildings  for  secular  purposes  on  the  land. 


g 


j)  47  &  48  Vict.  0.  72,  s.  3. 

(z)  50  k  51  Vict.  0.  32,  8.  4 ;  J2tf 
^iuford  and  Newport  District  School 
Board,  (1894)  1  Oh.  454 ;  63  L.  J. 
Ch.  278 ;  70  L.  T.  502 ;  42  W.  B. 
358 ;  7  K.  622. 

(a)  47  &  48  Vict.  c.  72,  s.  5 ;  Ait.- 
Gm.  T.  I^rwteet  of  th$  London  Faro^ 
ekial  ChmitiM,  (1896)  1  Gh.  541 ;  65 
L.  J.  Ch.  242 ;   74  L.  T.  184 ;  44 


W.  R.  896. 

{b)  jRe  Eeelesiaatieal  Commissioners 
and  New  Oily  of  London  Brewery  Com' 
pony's  Contract^  (1895)  1  Ch.  702; 
64  L.  J.  Ch.  646 ;  72  L.  T.  481 ;  43 
W.  B.  467 ;  13  R.  409. 

(e)  Be  Trustees  of  8i.  Saviour's 
Bectory  and  Oyler,  31  Ch.  D.  412 ; 
55  L.  J.  Ch.  269 ;  64  L.  T.  9;  34 
W.  R.  224 ;  50  J.  P.  325. 
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CHABGES. 

See  Agricultural  Holdings — Land  Improvement 

Acts. 


CHABGES  B7  WILL. 

A  charge  by  will  of  debts  and  legacies  may  not  only  be 
created  expressly  but  by  implication ;  thus,  as  regards  debts, 
a  general  direction  by  a  testator  that  his  debts  shall  be  paid, 
charges  them  on  the  real  estate  {c) ;  but  not  where  after  such 
general  direction  the  testator  has  specified  a  particular  fund 
for  the  purpose  {d) ;  nor  where  the  direction  is  that  the  debts 
are  to  be  paid  by  the  executors,  they  not  being  devisees  of 
the  estate  {e).  If  they  are  such  devisees  there  is  a  charge  on 
the  real  estate  devised  to  them  (/). 

Again,  as  regards  legacies,  when  they  are  given  and 
followed  by  a  gift  of  the  residue  of  the  testator's  real  and 
personal  estate  in  a  mass,  the  testator's  real  estate  is  thereby 
charged  with  the  payment  of  such  legacies  (^),  and  the  same 
principle  applies  where  the  legacies  are  followed  by  a  gift  of 
real  and  personal  estate  "  not  otherwise  disposed  of  '*  (Ji). 

On  the  other  hand,  a  chaise  of  legacies  in  such  terms  as 
"  on  all  the  real  estate  "  of  the  testator,  does  not,  primd  faciei 
charge  lands  specifically  devised  (t),  but  a  charge  of  debts  and 
legacies  in  similar  terms  does  so  as  regards  both  debts  and 
legacies  {k). 

A  charge  of  legacies  on  real  estate  diarges  thereon  any 
annuities  given  by  the  will  (/). 

A  purchcLser  from  an  heir-at-law  or  devisee  need   not 


{c)  Oravet  v.  Graves,  8  Sim.  43. 

(d)  Thomas  t.  Britnelly  2  Yes.  sen. 
313. 

(e)  Cook  Y.  I>atoson,  30  L.  J.  Ch. 
859 ;  4  L.  T.  326 ;  9  W.  R.  434 ; 
3  De  G.  F.  &  J.  127. 

(/)  ffenvell  y.  Whitaher,  3  Ru88. 

343. 

(g)  Greville  v.  Brown,  7  H.  L.  0. 
689 ;  34  L.  T.  (O.  S.)  8 ;  7  W.  R. 
673  ;  6  Jut.  (N.  S.)  849. 


(A)  Re  Bawden,  Batcden  y.  CresS' 
weU,  (1894)  1  Ch.  693  ;  63  L.  J.  Gh. 
412  ;  70  L.  T.  626  ;  42  W.  R.  235  ; 
8  R.  76. 

(•)  Conron  y.  Conron,  7  H.  L.  C. 
168. 

{k)  Be  Emmertony  Maskell  y.  JRw- 
rington,  8  Jur.  (N.  S.)  1198 ;  7  L.  T. 
301;  11  W.  R.  127;  1  N.  R.  37. 

(t)  Heath  y.  Weston^  3  De  G.  M.  k 
G.  601. 
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oonoem  himself  as  to  the  ezistenoe  of  debts,  legacies,  or 
annuities  unless  they  are  expressly  or  impliedly  charged  upon 
the  land.  Where  a  testator  charges  his  real  estate  and  devises 
it  upon  trusts  which  provide  for  the  payment  of  debts  and 
legacies,  no  difficulty  arises,  as  trustees  have,  by  Lord 
St.  Leonards'  Act,  power  to  give  receipts  for  any  purchase  or 
mortgage  money  (//),  and  Lord  Cran worth's  Act  (m)  subse- 
quently gave  trustees  power  to  give  receipts  for  any  trust 
money  payable  under  instruments  coming  into  operation  on 
or  after  the  28th  August,  1860,  and  the  Conveyancing  Act, 
1881  (n),  applying  to  all  trusts  whenever  created,  provided 
that  the  receipt  in  writing  of  any  trustees  or  trustee  for  any 
money,  securities,  or  other  personal  property  or  effects  payable, 
transferable,  or  deliverable  to  them  or  him  under  any  trust  or 
power  should  be  a  sufficient  discharge  for  the  same,  and  should 
effectually  exonerate  the  person  paying,  transferring,  or 
dehvering  the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 

But  the  payment  of  debts  and  legacies  is  frequently 
charged  by  testators  upon  their  real  estate  while  they  devise 
Buch  real  estate  upon  uses  or  trusts  which  do  not  expressly  pro- 
vide for  the  raising  of  the  sums  so  charged.  The  difficulties 
of  dealing  with  land  so  charged  have  to  a  large  extent  been 
overcome  by  the  provisions  of  Lord  St.  Leonards'  Act.  It  will 
be  convenient  in  the  first  place  to  consider  that  statute  and  after- 
wards the  cases  which  will  occasionally  ariBe  that  are  not  covered 
by  it.  It  provides  that  where,  by  a  wiU  coming  into  operation 
on  or  after  the  13th  August,  1859,  a  testator  charges  real  estate 
with  the  payment  of  debts  or  any  specific  legacy  or  sum,  and 
devises  the  estate  so  charged  to  trustees  for  the  whole  of  his 
estate  or  interest,  and  makes  no  express  provision  for  raising 
the  debts,  legacy,  or  sum,  the  devisees  in  trust  may  sell  or 
mortgage  (o),  as  also  may  any  person  taking  the  estate  so 
charged  by  survivorship,  descent,  or  devise  (jt?),  or  failing  any 

(B)  22  &  23  Vict.  c.  36,  s.  23.  &  67  Vict.  c.  63).  s.  20. 

(m)  23  &  24  Vict.  c.  146,  s.  29.  (o)  Lord  St.  Leonards'  Act  (22  & 

(ft)  44  &  46  Vict.  c.  41,  B.  36,  con-  23  Vict.  c.  36),  ss.  14,  16. 

tinned  by  the  Trustee  Act,  1893  (66  {p)  Ibid.  s.  16. 

J.  £ 
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fluoh  deviflo  by  the  testator  of  the  whole  of  his  estate  or  interest 
so  charged,  his  executors  may  sell  or  mortgage  (^),  and  pur- 
chasers and  mortgagees  are  not  bound  to  inquire  whether  the 
powers  are  being  duly  and  correctly  exercised  (y).  A  pur- 
chaser or  mortgagee  is  not  bound  to  see  to  the  application  of 
purchase  or  mortgage  money,  and  even  before  the  Con- 
veyancing Act,  1881  (r),  the  trustees  or  executors  could  give 
the  purchaser  or  mortgagee  a  good  receipt  unless  the  con- 
trary was  expressly  provided  («). 

The  Act  does  not  extend  to  a  beneficial  '^devise  to  any 
person  or  persons  in  fee  or  in  tail,  or  for  the  testator's  whole 
estate  and  interest  charged  with  debts  or  legacies  "  (^).  The 
meaning  of  this  is  that  where  a  testator  has  devised  his 
whole  estate  and  interest  directly  to  or  in  trust  for  A.,  or 
A.  and  B.,  or  any  number  of  persons  as  tenants  in  common, 
or  as  joint  tenants  in  fee  or  in  tail,  so  that  the  devisee  or 
devisees  could  themselves  mortgage  the  property,  then  neither 
the  executors  nor  the  trustees  are  to  have  the  power;  but 
where  the  estate  is  devised  by  way  of  settlement,  so  that 
there  is  not  any  individual  or  any  number  of  individuals 
able  to  make  a  title,  then  that  is  a  case  to  which  the  statute 
is  intended  to  apply  (w). 

The  cases  where  a  testator  has  charged  his  land  with  the 
payment  of  debts,  legacies,  or  annuities,  and  has  not  made 
any  express  provision  for  raising  them,  but  which  are  not 
provided  for  by  Lord  St.  Leonards'  Act,  are : — 

(1)  Where  the  testator  died  before  13th  August,  1859. 

(2)  Where  the  land  charged  is  devised  to  one  or  more 

persons  beneficially  in  fee  or  in  tail  or  for  the  testator's 
whole  estate  and  interest. 

(3)  Where  the  testator  has  not  devised  the  land  charged  to 
any  trustee  or  trustees  for  his  whole  estate  and  interest 
therein,  and  there  is  no  executor  {x), 

(p)  22  &  23  Viot.  c.  36,  8.  16.  (u)  Re  WiUon^  limninfftmY.  Pu^m, 

Iq)  Ibid.  8.  17.  64  L.  T.  600;   34  W.  B.  612,  per 

(r)  44  &  45  Viot.  o.  41,  8.  36,  con-  Kay,  J. 

tinned  by  66  &  57  Viot.  o.  53,  s.  20.  {x)  £e  Clay  and  mUy^  16  Gh.  D.  3 ; 

(«)  22  &  23  Viot.  o.  35,  8.  23  60  L.  J.  Ch.  164  ;  43  L.  T.  402 ;  29 

\t)  Ibid^  8.  18.  W.  R.  6. 
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(1)  With  regard  to  a  charge  of  debts,  it  may  now  be  safelj 
asniined  that  all  the  debts  of  a  testator  who  died  before  the 
13th  Augofit,  1859,  have  been  duly  satisfied,  or  have  become 
statate-barred.  Where,  however,  it  is  thought  necessary,  an 
inquiry  as  to  the  testator's  debts  may  be  made  so  as  to  throw 
on  the  vendor  the  responsibility  of  stating  that  he  has  heard 
of  no  debts  of  the  testator  still  remaining  unpaid. 

(2)  Where  there  is  a  charge  of  debts  generally,  the  pur- 
chaser from  a  beneficial  devisee  in  fee  or  in  tail  is  not  bound 
to  see  to  their  payment,  for  ''  a  charge  is  a  devise  of  the  estate 
in  substance  and  effect  pro  tanto  upon  trust  to  pay  the 
debts''  (y).  The  case  is,  however,  different  where  specified 
debts  are  charged  upon  the  property,  and  it  is  then  incumbent 
on  the  purchaser  from  such  a  devisee  to  satisfy  himself  that 
sudi  debts  have  been  paid,  or  to  see  that  they  are  paid  out  of 
the  purehase-money  (2). 

(3)  Where  the  testator  has  not  devised  his  estate  to  any 
trustee  or  trustees  for  his  whole  estate  and  interest,  or  to  any 
person  in  fee  or  in  tail,  or  for  the  testator's  whole  estate  and 
interest,  and  there  is  no  executor,  unless  the  testator  died 
sufficiently  long  ago  to  raise  a  presumption  that  his  debts 
have  been  satisfied,  it  would  appear  to  be  impossible  to  make 
a  title  without  the  aid  of  the  Court. 

Where  legacies  or  annuities  are  charged  upon  land,  a  pur- 
chaser must,  in  all  these  cases  not  provided  for  by  Lord 
8t  Leonards'  Act,  insist  upon  the  concurrence  of  the 
legatees  (a),  and  the  same  observation  applies  to  specific  or 
scheduled  debts  (2).  Where  debts  as  well  as  legacies  are 
charged  on  the  real  estate,  it  is  said  that  no  further  concur- 
rence is  necessary  than  where  the  lands  are  charged  with 
debts  alone,  but  where  debts  and  annuities  are  charged  upon 
property,  it  has  always  been  the  custom  of  conveyancers  to 
treat  annuitants  as  incumbrancers  notwithstanding  the  charge 
of  debts;  and  until  it  has  been  expressly  decided  that  in 
such  a  case  a  purchaser  is  exonerated  from  inquiring  into 

(y)  Bailey  y.  Ekini^  7  Ves.  jim.  (a)  Be  Rebheck^  Betmeit  y.  Bebbeek, 

819.  63  L.  J.  Oh.  696 ;  71  L.  T.  74  ;  42 

(«)  ZloydY.  Balwin,  1  Vee.  sen.  173.      W.  B.  473  ;  8  R.  376. 
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the  payment  of  legacies  and  annuities,  lie  would  be  weU 
advised  to  require  proof  of  payment  of  legacies  as  well  as  of 
annuities. 

When  annuities  are  charged  upon  land  and  the  purchaser 
is  buying  the  land  subject  thereto,  a  receipt  for  all  the  pay- 
ments of  the  annuities  which  have  been  made  during  the 
previous  six  years  should  strictly  be  required,  but  it  is  not 
the  practice,  unless  any  doubt  exist,  to  call  for  more  than  the 
last  receipt,  and  in  any  case  proof  of  the  payments  which 
have  been  made  prior  to  the  previous  six  years  may  be 
dispensed  with  (c).  Where  an  annuitant  has  died,  the 
purchaser  should  require  the  same  proof  of  the  payment  of 
the  annuity  up  to  the  death  of  the  annuitant,  and  a  receipt 
for  the  payment  of  succession  and  estate  duties. 

Whenever  the  receipt  for  the  payment  of  a  legacy  or  a 
receipt  for  the  payment  of  any  of  the  first  four  yearly  pay- 
ments of  an  annuity  is  required,  the  purchaser  should  consider 
whether  legacy  duty  is  payable  in  respect  of  such  legacy  or 
annuity,  and,  if  so,  should  insist  upon  a  receipt  properly 
stamped  as  required  by  the  Legacy  Duty  Act,  1796  {d). 

When  an  annuitant  concurs  in  a  sale,  the  purchaser  should 
insist  upon  such  succession  duty  as  will  become  payable  on 
the  decease  of  the  annuitant  being  commuted  or  otherwise 
provided  for. 

Where  there  is  a  tenant  for  life,  the  provisions  of  the 
Settled  Land  Act,  1882,  must  be  borne  in  mind  {e),  whereby 
the  consent  of  the  tenant  for  life  is  necessary  to  the  exercise 
of  any  power  exercisable  for  any  purpose  provided  for  by 
the  Act.  It  is  prudent  to  require  such  consent,  although, 
even  in  the  case  of  a  sale  to  raise  charges,  it  is  doubtful 
whether  it  is  strictly  necessary. 

Where  a  legal  personal  representative  sells  or  mortgages 
leaseholds  or  (when  the  testator  or  intestate  has  died  after 
1897)  freeholds,  the  purchaser  is  in  no  case  bound  to  see  to 
the  payment  of  debts,  legacies,  or  annuities. 

(c)  37  &  38  Vict.  0.  67,  b.  42.  {e)  45  &  46  Vict.  o.  38,  s.  66  (2). 

(d)  36  Geo.  3,  o.  62. 
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A  purchaser  from  a  legatee  of  leaseholds,  or  from  a  devisee 
of  real  property  taken  under  a  will  of  a  testator  dying  after 
the  31st  December,  1897,  should  require  the  assent  of  the 
legal  personal  representative,  whioh  may,  in  the  latter  case, 
be  given  with  or  without  a  charge  in  respect  of  money  which 
the  personal  representative  is  liable  to  pay  (/),  and  where 
there  is  an  intestacy  an  assignment  or  conveyance  from  such 
legal  personal  representative  is  now  necessary  in  the  ease  of 
real  property  as  it  has  always  been  in  the  case  of  leaseholds. 

See  Executors,  Sales  and  Mortgages  by — Trus- 
tees, Sales  and  Mortgages  by — ^Wills. 

Bequisitions. 

1.  Wliichy  if^^l/y  of  the  annuitants  mentioned  in  A.  BJa 
tcill  are  dead,  and  when  did  they  die  ?  The  deaths  of  such  as 
are  dead  should  he  proved  by  the  production  of  certificates. 

2.  There  being  a  charge  of  legacies  on  the  estate  of  C.  2)., 
deceased^  payment  thereof  must  be  proved.  What  evidence 
is  offered  on  t/ie  point  ? 

3.  The  testator  ha^  specifically  charged  the  property  pur- 
chased  with  the  payment  oflfiOOl.  which  he  had  covenanted 
to  leave  by  will  to  his  tcife^  and  toith  the  payment  of  a  legacy 
ofbOOL  to  his  nephew.  Proper  receipts  for  both  these  pay* 
ments  must  be  produced. 

4.  Proof  must  be  given  of  the  payment  of  the  rentcharge 
to  A.  jB.  up  to  the  time  of  his  death.  Receipts  for  the 
succession  duty  and  estate  duty  payable  on  the  determination 
of  such  rentcharge  must  be  produced. 

5.  So  far  as  appears  from  the  abstract,  the  annuitant  A.B. 
is  still  alive ;  it  is  presumed  that  she  unll  Join  in  the  con* 
veyance  to  release  her  annuity.  Proper  provision  must  be 
made  for  the  payment  of  death  duties  on  her  decease. 

6.  The  assent  in  writing  of  the  legal  personal  representor 
tive  of  A.  B.y  deceased,  to  the  devise  to  the  vendors  of  the 
property  contracted  to  be  sold  must  be  produced. 

{/)  60  &  61  Viot.  o.  66,  s.  3  (1). 
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CHABITABLE  USES. 

See  Mortmain  and  Charitable  Uses. 


CHATTELS  EEAL. 

See  Leasehold  Property. 


n«/ijDi 


CEMENT  OF  TITLE. 

See  Length  of  Title — Root  of  Title. 


COMMITTEE. 

See  Insanity. 


COMPANIES  REGISTERED  UNDER  THE 
COMPANIES  ACT,  1862  {g). 

On  the  registration  of  a  oompanj  under  the  Act  of  1862, 
the  subsoribers  of  the  memorandum  of  association,  together 
with  such  other  persons  as  may  from  time  to  time  become 
members  of  the  company,  become  a  body  corporate  with 
power  to  hold  land  (A),  such  power  being  only  restricted  by 
the  provision  that  no  company  formed  for  the  purpose  of 
promoting  art,  science,  charity,  or  any  other  like  object  not 
inyolving  the  acquisition  of  gain  by  the  company  or  by  its 
individual  members,  can,  without  the  sanction  of  the  Board 
of  Trade,  hold  more  than  two  acres  (»').  A  certificate  of  in- 
corporation of  any  company  given  by  the  registrar  is  con- 


{0)  26  &  26  Vict.  0.  89.  (i)  7**^8.  21. 

(A)  Ck>mpaiiie6  Act,  1862  (26  &  26  Vict.  o.  89),  s.  18. 
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dusiye  eyidenoe  that  all  the  requirements  of  the  Act  in 
respect  of  registration  have  been  complied  with  {k). 

Subject  as  stated  above,  an  incorporated  dompanj  can  hold 
property  and  dispose  of  it  as  freely  as  an  individual,  unless 
it  is  speciallj  prohibited  from  so  doing  (/). 

A  fee  simple  estate  may  be  conveyed  to  a  company  without 
any  words  of  limitation.  What,  exactly,  the  so-called  fee 
simple  estates  of  corporations  consist  of,  whether  they  are 
absolute  or  qualified,  need  not  be  here  inquired  into.  It  is 
sufficient  to  say  that  corporations  can  themselves  convey  an 
absolute  estate  in  fee  simple.  A  purchaser  should,  however, 
satisfy  himself  that  the  company's  common  seal  is  affixed  in 
manner  required  by  the  articles  of  association. 

The  property  of  a  company  incorporated  under  the  Act  of 
1862  is  not  divested  by  a  winding-up  order,  but  may  still  be 
conveyed  in  the  name  of  the  company.  In  the  case  of  com- 
panies ordered  to  be  wound  up  on  or  after  the  1st  January, 
1891,  property  may  be  sold  and  the  seal  of  the  company  be 
affixed  by  the  liquidator  vdthout  the  sanction  of  the  court  or 
committee  of  inspection  (m) ;  but  with  regard  to  companies 
ordered  to  be  wound  up  before  that  date,  the  sanction  of  the 
court  is  required  to  the  liquidator  selling  property  and  affixing 
the  company's  seal  (n). 

The  corporate  state  of  a  company  being  woimd  up  volun- 
tarily continues  until  its  affairs  are  wound  up  (o),  and  the 
Uquidator  can  sell  the  company's  property  and  affix  its  seal 
wiUiout  any  sanction  or  consent  {p).  And  where  a  company 
is  being  wound  up  under  the  supervision  of  the  court,  the 
Uquidator  may  (unless  otherwise  directed  by  the  court) 
exercise  all  the  same  powers  without  the  intervention  of  the 
court  as  if  the  company  were  being  wound  up  voluntarily  (q). 

In  the  case  of  the  winding-up  of  unregistered  companies, 
the  property  held  on  behalf  of  the  company  may  be  vested 

{k)  25  &  26  Vict.  c.  89,  8.  18.  (m)  53  &  64  Vict.  o.  63,  8.  12  (2). 

(/)  Ee  Patent    Fits   Co.,  Ex  parte  in)  25  &  26  Vict.  o.  89,  s.  95. 

Birmingham  Banking  Co.,  L.  R.  6  Ch.  (o)  Ibid.  8.  131. 

83,  at  p.  87  ;  40  L.  J.  Oh.  190  ;  23  (p)  Ibid.  s.  133. 

L.  T.  484 ;  19  W.  R.  193.  \q)  Ibid.  8.  151. 
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in  the  liquidator  by  an  order  (;*) ;  but  where  there  are  several 
liquidators  appointed,  in  order  to  pass  the  whole  legal 
estate  vested  in  them,  all  the  liquidators  must  join  in  the 
oonveyance  («). 

Property  in  form  duly  conveyed  to  a  corporation  becomes 
vested  in  such  corporation,  even  though  the  acquisition  of  it 
was  ultra  vires  (t).  Consequently,  a  purchaser  is  not  con- 
cerned to  inquire  whether  a  company,  through  whom  a 
vendor  claims,  was  acting  vdthin  its  powers  in  purchasing ; 
but  this  does  not  apply  to  an  absolute  statutory  prohibition ; 
a  purchaser  should  therefore  satisfy  himself  not  only  that 
the  company  was  duly  incorporated,  but  also  that  it  was  not 
formed  for  the  purpose  of  promoting  art,  science,  charity,  or 
the  like  objects  not  involving  the  acquisition  of  gain  (u),  and 
this  can  be  ascertained  by  the  production  of  the  registrar's 
certificate  of  incorporation  and  an  inspection  at  the  registry 
of  the  memorandimi  of  association.  Should  it  be  found  that 
the  company  was  one  of  the  description  referred  to,  a  pur- 
chaser should  require  either  evidence  that  it  does  not  hold 
more  than  two  acres  in  all,  or  the  production  of  the  licence 
of  the  Board  of  Trade  for  so  doing. 

As  to  mortgages  and  charges  by  companies,  see  Debentures. 

Beqnisitions. 

1.  A  certificate  by  the  Registrar  of  Joint  Stock  Com- 
panics  of  incorporation  of  the  A.  B.  company  must  be 
produced^  also  a  copy  of  the  company^s  memorandum  of 
association. 

2.  From  its  memorandum  of  association  the  C.  D. 
company  appears  to  have  been  formed  for  objects  other  than 
the  acquisition  of  gain.     It  must  therefore  be  proved  that  at 


(r)  Companies  Act,  1862  (26  &  26  (t)  Ayert  y.  Soulh  Auttralian  Bank- 

Vict.  o.  89),  8.  203.  i^^  Company,  L.  R.  3  P.  C.  648 ;  40 

(»)  :Re  Ebaworth  and  Tidy  8  Contract,  ^      tppqo.ioiwtj     fl«n  • 

42Ch.  D.  23;  68  L.  J.  Ch.  666  ;  60  ^'  ^'  ^'  ^'   ^^'    ^^   ^'   ^-  ^®"' 

L.  T.  841 ;  37  W.  R.  667 ;  64  J.  P.  7  Moore,  P.  C.  C.  (N.  S.)  432. 

199.  (m)  26  &  26  Vict.  o.  89,  b.  21. 
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the  time  of  the  purchase  in  question  the  company  did  not  in 
all,  including  the  piece  of  land  purchased,  hold  more  than 
two  acres,  or  a  licence  from  the  Board  of  Trade  enabling  it 
to  hold  more  must  he  produced. 

3.  li  does  not  appear  that  the  X.  T.  company  teas  regis- 
tered under  the  Companies  Acts.  Either  this  must  be 
shottn  or  all  persons  interested  must  join  in  the  convey ance^ 
or  an  order  of  the  court  must  be  obtained. 


CONDITIONS  OF  SALE. 

A  condition  of  sale  providing  that  the  purohaser's  objeo- 
tions  and  reqnifiitions  as  to  the  title  are  to  be  sent  to  the 
vendor  within  a  specified  time  after  delivery  of  the  abstract 
means  the  objections  and  requisitions  addressed  to  the 
abstract  as  then  delivered,  and  does  not  apply  to  objections 
or  requisitions  relating  to  deeds  or  matters  which  should  have 
been,  but  were  not,  disclosed  in  the  abstract  {x).  Nor  does 
such  a  condition  apply  to  objections  going  to  the  root  of 
the  title  {y)\  if  subsequent  facts  show  a  bad  title  or  no 
title,  the  purchaser  may  raise  the  objection  at  any  time  (s). 
For  the  purposes  also  of  a  condition  for  rescission,  time  runs 
from  the  delivery  of  a  perfect  abstract,  that  is  to  say,  one 
which  contains  with  sufficient  clearness  and  fulness  the  effect 
of  every  instrument  which  constitutes  part  of  the  vendor's 
title  {a) ;  and  if  the  vendor  does  not  deliver  a  sufficient 
abstract  by  the  day  appointed  in  the  conditions,  he  cannot 
hold  the  purchaser  bound  to  send  in  his  objections  within 
the  time  limited  for  that  purpose,  even  though  it  was  stipu- 
lated in  the  condition  for  sending  in  the  objections  that  time 
in  that  respect  should  be  of  the  essence  of  the  contract.    In 

(x)  Be   Cox  and   NweU  Contract^  6  Jnr.  (N.  S.)  698;  Re  Tanquerm/' 

(1891)  2  Gh.  109,  at  p.  118 ;  64  L.  T.  Willawne  and  Landau,  20  Oh.  D.  465, 

733  ;  39  W.  R.  412.  at  p.  471 ;    61  L.  J.  Oh.  434 ;   48 

(y)  Want  v.  StaUibragt,  L.   R.  8  L.  T.  642;  30  W.  R.  801. 

Ex.  175;    42   L.  J.   Ex.    108;    29  .  v  n^ij^  „   tku.   ^^  t.,-   rw   a\ 

[z]  Warde  t.  Dixon,  28  Ii.  J.  Un.       tinn  .   i  q  ixr  -d   a'7q 
316;  32  L.  T.  349  ;  7  W.  R.  148  ;      ^^^  '  ^^  ^'  ^'  ^^^' 
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such  a  case  the  time  in  which  objections  will  be  considered  as 
waived  will  depend  npon  the  general  principles  of  the  Court 
and  the  conduct  of  the  parties  (6). 

Wilful  non-delivery  of  the  abstract  bj  the  day  named  in 
the  conditions,  or  within  a  reasonable  time  if  no  day  is 
named,  entitles  the  purchaser  to  refuse  to  carry  out  the 
contract  {c) ;  but  the  acceptance  of  the  abstract  aftel*  the  day 
named  in  a  condition  for  its  delivery  is  a  waiver  of  the  con- 
dition {d);  where,  therefore,  a  purchaser  intends  to  rely 
upon  non-delivery  at  the  time  named,  or  where  no  time 
named  within  a  reasonable  time  before  the  day  fixed  for 
completion,  as  a  ground  for  refusing  to  carry  out  the  contract, 
he  should  decline  to  accept  the  abstract  and  return  it  without 
reading  it  (e). 

If  a  contract  for  the  sale  of  land  is  silent  as  to  the  title 
which  is  to  be  shown  by  the  vendor,  the  legal  implication 
that  the  purchaser  is  entitled  to  a  good  title  may  be  rebutted 
by  evidence  that  before  the  execution  of  the  contract  the 
purchaser  had  notice  of  defects  in  the  vendor's  title ;  but  if 
the  contract  expressly  provides  that  a  good  title  shall  be 
shown,  the  purchaser  is  entitled  to  insist  upon  a  good  title, 
notwithstanding  that,  before  the  execution  of  the  contract,  he 
had  notice  of  such  defects  (/). 

A  special  condition  preduding  a  purchaser  from  calling  for 
a  specified  part  of  his  vendor's  title  does  not  prevent  h\m  from 
taking  objections  as  to  matters  which  he  discovers  outside  the 
abstract  {g) ;  and  such  a  condition  does  not  preclude  requisi- 
tions being  made  on  points  in  respect  of  which  the  titie 
appearing  is  evidently  defective,  though  it  disentities  the  pur- 
chaser from  inquiring  into  matters  of  verification  and  evidence. 

Where  a  condition  provides  that  the  purchaser  shall  not  make 

(b)  Upp&rton  v.  Nickoltm,  L.  R.  at  p.  276  ;  6  R.  R.  124  ;  2  W.  &  T. 

6  Ch.  436 ;  40  L.  J.  Gh.  401 ;   25  476. 
L.  T.  4 ;  19  W.  R.  733.  (/)  Ee  Gloag  and  MiUer,  23  Ch.  D. 

ic)  Campton  v.  Ba^lef/,  (1892)  1  C?h.  320  ;  62  L.  J.  Ch.  664 ;  48  L.  T. 

313;  61L.  J.Ch.ll3;  66L.T.706.  629;  31  W.  R.  601. 

(d)  Hipwell  V.  Knight^  1  Y.  &  C.  (^)  Darlington  v.  ffamill(m,  Kay, 
401 ;  4  L.  J.  Ex.  (Eq.)62.  660 ;  23  L.  J.  Ch.  1000 ;  2  £q.  Bep. 

(e)  Seton  y.  8lade^  7  Vee.  jan.  266,  906. 
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any  objection  to  a  certain  part  of  the  title,  and  the  purohaser 
afterwards  discovers  that  there  is  a  vital  defeat  in  such  part 
of  the  title,  and  oonsequentlj  that  the  vendor  has  no  title  to 
the  property,  the  oonrt  will  refuse  to  decree  fipeciflc  perform- 
anoe  of  the  contract,  and  will  leave  the  parties  to  their 
lemedies  at  law,  but  will  not  order  repayment  to  the  pur- 
chaser of  his  deposit  (A). 

A  condition  stating  clearly  the  nature  of  a  defect  may 
throw  the  burden  of  it  oil  the  purohaser ;  but  a  condition 
referring  to  the  nature  of  the  question  on  the  title,  and  stating 
that  the  vendors  believe  that  they  can  make  a  good  title  not- 
withstanding it,  will  not  have  that  effect  {%). 

A  condition  of  sale  is  bad  as  misleading  if  it  requires  the 
purchaser  to  assume  what  the  vendor  knows  to  be  f abe,  or  if 
it  alleges  that  the  state  of  title  is  not  accurately  known,  when 
in  fact  it  is  known  to  the  vendor  (k) ;  but  a  dondition  of  sale 
requiring  the  purchaser  to  assume  certain  facts  is  not  mis- 
leading if  the  vendor  believes  the  facts  to  be  true,  even 
though  it  is  intended  to  cover  a  flaw  which  goes  to  the 
root  of  the  title ;  in  such  a  case  it  is  not  necessary  to  explain 
in  the  condition  the  specific  defect  in  the  title  which  the  con- 
dition is  intended  to  cover  (/). 

A  condition  providing  for  compensation  in  case  of  mis- 
description is  not  binding  when  there  is  any  wilful  mis- 
description by  the  vendor,  and  the  court  will  in  such  case 
leheve  the  purchaser  from  his  contract,  and  where  the 
misdescription,  although  not  fraudulently  made,  is  inaccurate 
in  such  a  material  and  substantial  degree,  and  so  affecting 
the  subject-matter  of  the  contract  that  the  purchaser  would 
not  get  substantially  what  he  bargained  for,  he  is  justified  in 
refusing  to  carry  out  his  contract  (m). 


{h)  Me  Sectt  and  Alvarez's  Contract,  12  Ch.  B.  131;  48  L.  J.  Oh.  837; 

(1896)  2  Ch.  603  ;  64  L.  J.  Ch.  821  ;  40  L.  T.  828  ;  27  W.  B.  826. 

73L.T.43;  43W.B.694;  12  B.  474.  (/)  Jle  Sandbach   and  EdmondeonU 

(»)  Be    Trustees    of  St.    Saviour's  Contract,  (1891)  1  Ch.  99 ;  60  L.  J. 

Rectory  and  OyUr,  31  Ch.  D.  412 ;  65  Ch.  60 ;  63  L.  T.  797 ;  39  W.  B.  193. 

L.  J.   Ch.    269 ;    54   L.  T.   9 ;    34  M^  Arnold,  Arnold  y.  Arnold, 

W.  B.  224  ;  60  J.  P.  326.  14  (M.  D.  270 ;  42  L.  T.  706  ;  28 

(it)  B0  Banister,  Broad  v.  MmUm,  W.  B.  636. 
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A  condition  that  a  misdescription  shall  not  annnl  the  sale 
nor  entitle  either  party  to  compensation,  applies  only  to 
trivial  errors  (o) ;  but  when  there  is  a  slight  and  unintentional 
misdescription  of  the  property  sold,  even  in  the  absence  of  an 
express  condition  to  that  effect,  specific  performance  with 
compensation  will  be  decreed  (o). 

In  a  recent  case  the  contract  provided  that,  if  from  any 
cause  whatever  other  than  the  default  of  the  vendor  the  pur- 
chase should  not  be  completed  by  the  day  fixed,  the  purchaser 
should  pay  interest  until  completion.  Upon  the  investigation 
of  the  title  a  defect  in  it  was  discovered  by  the  vigilance  of  the 
purchaser's  advisers,  which  was  not  known  to  or  suspected  by 
the  vendor  when  he  entered  into  the  contract,  and  the  time 
occupied  in  remedying  the  defect  delayed  the  completion  of 
the  purchase  for  nearly  three  months,  but  the  purchaser  did  not 
have  his  money  ready  at  the  time  fixed  for  completion.  It 
was  held  that,  there  being  no  want  of  reasonable  care  on  the 
part  of  the  vendor  and  no  abstinence  from  doing  anything 
that  he  ought  to  have  done,  the  delay  was  not  attributable 
to  his  default,  and  that  the  purchaser  must  pay  interest  until 
completion  (p). 

See  Rescission. 

Bequisition. 

It  appears  that  [state  nature  of  objection].  This  objection 
goes  to  the  root  of  the  title^  and  notwithstanding  Condition 
No.  ,  the  purchaser  is  entitled  to  and  will  decline  the 
title  offered. 


CONDITIONS  RESTRAINING  MARRIAGE. 

See  Maeriage,  Restraint  on. 


(o)  JRd  Amoldy  Arnold  y.  Arnold^  ( p)  Re  JFoods  and  Lewis'  Contract^ 

14  Ch.  D.  270,  at  p.  279 ;  42  L.  T.       (1898)  2  Ch.  211 ;  67  L.  J.  Oh.  476  ; 
706 ;  28  W.  R.  636.  78  L.  T.  666 ;  46  W.  B.  648. 
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CONSIDERATION. 

A  deed  does  not  require  any  consideration  to  support  it  as 
between  the  parties,  but  the  consideration  should  appear 
(1)  in  order  to  prevent  a  resulting  use  in  cases  where  no  use 
is  declared ;  (2)  in  order  to  obviate  the  necessity  of  proof  in 
cases  where,  though  binding  between  the  parties,  a  voluntary 
conveyance  would  be  ineffectual  against  persons  not  parties  (u) ; 
(3)  because  the  receipt  for  the  consideration  in  the  body  of  a 
deed  executed  after  the  Slst  December,  1881,  is  a  sufficient 
discharge  to  a  purchaser  without  a  further  receipt  being 
indorsed  {x) ;  and  a  receipt  either  in  the  body  of,  or  indorsed 
on,  a  deed  executed  after  that  date  is  sufficient  evidence  of 
tiie  payment  in  favour  of  a  subsequent  purchaser  who  has  no 
notice  that  the  money  has  not  been  paid  (^),  and  is  also  an 
authority  for  the  payment  of  purchase-money  and  other 
consideration  to  the  solicitor  producing  the  deed  (2) ;  (4)  be- 
cause the  effect  of  the  Stamp  Act,  1891  (<?),  is  to  impose  a 
penalty  on  the  omission  to  state  the  consideration  with  intent 
to  defraud. 

As  to  deeds  executed  before  1882,  a  receipt  for  the  con- 
sideration should  be  indorsed,  and  the  want  of  such  indorsement 
is  constructive  notice  that  it  has  not  been  paid ;  but  a  recital 
or  statement  is  often  sufficient  on  the  ground  of  estoppel,  and 
in  a  deed  twenty  years  old  the  receipt  in  the  body  of  the  deed 
k  sufficient  evidence  (b).  Where,  therefore,  the  receipt  is  not 
indorsed  on  deeds  executed  prior  to  1882,  evidence  of  the 
payment  of  the  consideration  should,  with  these  exceptions, 
be  in  all  cases  required. 

As  to  deeds  executed  after  1881,  a  receipt  in  the  body  of 
the  deed  is  a  sufficient  discharge  to  a  purchaser  without  a 
receipt  being  indorsed  (c),  and  a  receipt  either  in  the  body  of 

(m)  E,ff.,  under  13  Eliz.  o.  6,  or  (z)  Ibid.  s.  66 ;  The  Trustee  Act, 

the  Bankruptcy  Act,  1883.  1893  (56  &  67  Vict.  c.  63),  s.  17. 

f  \  n  '        A  *    10Q1  /AA  A  («)  ^*  &  55  Vict.  c.  39,  8.  6. 

(X)  Conveyancing  Act,  1881  (44  &  |^j  y^^^^^   ^^^   Purchaser   Act, 

45  Vict.  c.  41),  8.  64.  1874  (37  &  38  Vict.  o.  78),  s.  2. 

(y)  Ibid.  8.  66.  (e)  44  &  46  Vict.  o.  41,  8.  64. 
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the  deed  or  indorsed  thereon  is,  in  fayonr  of  a  sabsequent  pur- 
ohaser  not  having  notice  that  the  money  was  not  in  &ct  paid, 
sufficient  evidenoe  of  the  payment  {d). 

The  survivor  or  survivors  of  two  or  more  mortgagees 
holding  as  joint  tenants  oould  not  formerly  give  a  discharge 
unless  the  mortgage  contained  a  proper  dause  enabling  them 
to  give  receipts,  or  a  joint  account  clause ;  but  now  with 
regard  to  mortgages  to  persons  jointly,  made  after  the 
31st  December,  1881,  neither  of  such  clauses  is  neoessaiy,  as 
the  receipt  of  the  survivors  or  survivor  of  two  or  more  joint 
mortgagees  is  made  sufficient  (e). 

See  Bankruptcy — Settlements. 


Sequisitions. 

1.  ITie  indenture  of  1880,  tpos  executed  prior  to 
the  Conveyancing  Aet^  and  has  no  receipt  indorsed.  What 
evidence  does  the  vendor  offer  that  the  consideration  teas 
duly  paid  f 

2.  The  indenture  of  ,  189  ,  appears  to  have  been  a 
voluntary  one^  and,  although  dated  more  than  two  years  ago, 
it  is  kss  than  ten  years  old.  What  evidence  does  the  vendor 
offer  that  the  settlor  u>as  at  the  time  able  to  pay  all  his  debts 
without  the  aid  of  the  property  conveyed? 

[The  answer  to  this  would  probably  be  that  the  title  of 
\^  the  purchaser  would  prevail  against  the  trustee  in  bank- 

ruptcy (/).] 

{d)  Gonyeyancing  Act,  1881  (44  &  (/)  Re    Carter    and    Kmderdia^t 

46  Vict.  0.  41),  B.  bl&,  Cmtraci,  (1897)  1  Oh.  776  ;  66  L.  J. 

,  ,  ,,  ^      1,  Ch.  408;  76  L.  T.  476;  46  W.  B. 

[e)  Ihia,  8.  61.  484. 
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CONSOLIDATION  OF  MORTGAGES. 

Consolidation  is  the  right  which  a  mortgagee  has  to  require 
a  mortgagor  who  is  seeking  to  redeem  one  of  several  mort- 
gages to  redeem  all  other  mortgages  held  by  the  mortgagee 
^n  properties  of  the  mortgagor.  A  purchaser  for  value  from 
a  mortgagor  of  both  the  properties  mortgaged  is  in  no  better 
position  in  this  respect  than  the  mortgagor  himself,  even 
if  he  purchases  before  the  mortgages  came  i^to  the  same 
hands  {g).  Where,  however,  the  union  of  the  mortgages  does 
not  take  place  until  after  the  equity  of  redemption  in  one 
of  the  properties  mortgaged  has  been  assigned  for  value,  the 
mortgagee  cannot  consolidate,  even  though  the  right  to 
ledeem  both  mortgages  afterwards  becomes  vested  in  the 
same  person  (A). 

A  mortgagor  under  a  mortgage  made  after  1881  is  en- 
titled to  redeem  any  one  of  several  mortgages  without  paying 
any  money  due  under  any  separate  mortgage  made  by  him, 
or  by  any  person  through  whom  he  claims,  on  other  property. 
This  does  not,  however,  apply  where  a  contrary  intention  is 
expressed  in  one  of  the  mortgage  deeds  (t).  The  purchaser 
of  an  equity  of  redemption  should  therefore  always  satisfy 
himself  by  inquiry  of  the  mortgagee  whether  he  claims  any 
such  right,  and  should,  if  possible,  obtain  his  answer  in 

writing. 

Bequisition. 

WTiat  is  the  present  address  of  the  mortgagee  of  the 
property/  contracted  to  be  sold?  Has  the  vendor  effected 
any  other  mortgages  which  might  be  consolidated? 


CONSTBUCTIVE  NOTICE. 

See  Notice. 


ig)  FUdg$  v.  White,  (1896)  A.  C.  498 ;  63  L.  J.  Ch.  706 ;  71  L.  T.  626 ; 

187 ;   66  t.  J.  Ch.  449 ;   74  L.  T.  7  R.  668. 

323 ;  44  W.  B.  689.  (t)  Conyeyancing  Act,  1881  (44  & 

(A)  MinUr  y.  Can-y  (1894)  8  Ch.  46  Vict.  c.  41),  s.  17. 
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CONTINOENT  REMAINDEBS. 

Sinoe  the  Ist  January,  1838,  oontingent  remainders  have 
been  capable  of  being  disposed  of  by  will,  whether  the  testator 
is  or  is  not  asoertained  as  the  person  in  whom  they  may 
become  vested,  and  since  the  1st  January,  1845,  such 
remainders  have  been  capable  of  being  disposed  of  by  deed, 
whether  the  object  of  the  limitation  of  the  interest  is  or  is  not 
ascertained  {k). 

The  common  law  requires  that  there  shall  be  at  all  times  a 
tenant  seised  of  the  legal  estate  in  the  land ;  consequently 
every  vested  remainder  must  be  so  limited  as  to  take  effect  in 
possession  immediately  on  the  expiration  of  the  particular 
estate;  and,  prior  to  the  Ist  January,  1845,  a  oontingent 
remainder  was  liable  to  fail  imless  it  vested  at  or  before  the 
determination  of  such  particular  estate,  whether  such  deter- 
mination was  caused  by  forfeiture,  surrender,  merger,  or 
otherwise.  To  prevent  such  failure  the  practice  grew  up 
of  appointing  trustees  to  preserve  contingent  remainders. 
A  oontingent  remainder  existing  after  the  31st  December, 
1844,  takes  effect  notwithstanding  the  determination  by 
forfeiture,  surrender,  or  merger  of  the  preceding  estate  of 
freehold  (/) ;  but  such  a  remainder  continued  for  some 
years  to  be  in  all  cases  liable  to  fail  unless  it  became  vested 
at  or  before  the  determination  of  the  particular  estate  by  the 
expiration  of  the  period  for  which  it  was  originally  limited. 
But  every  contingent  remainder  created  by  an  instrument 
executed  on  or  after  the  2nd  August,  1877,  or  by  any  will 
republished  on  or  after  that  date  which  would  have  been 
valid  as  a  springing  or  shifting  use,  or  executory  devise,  or 
other  limitation,  had  it  not  had  a  sufficient  estate  to  support 
it  as  a  contingent  remainder  in  the  event  of  the  particular 
estate  determining  before  the  contingent  remainder  vests,  is 
capable  of  taking  effect  in  all  respects  as  if  the  contingent 
remainder  had  originally  been  created  as  a  springing  or 

(At)  7  &  8  Viot.  0.  76,  B.  6 ;  8  ft  9  {I)  The  Real  Property  Act,  1845 

Vict.  0.  106,  8.  6.  (8  &  9  Vict.  c.  106),  8.  8. 
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filiifting  use,  or  executory  devise,  or  other  executory  limita** 
tion  (m). 

In  all  cases  where  a  contingent  remainder  has  not  become 
vested  at  or  before  the  determination  of  the  particular  estate, 
it  should  be  seen  that  there  is  a  proper  limitation  to  trustees 
to  preserve  contingent  remainders,  or  that  the  instrument  is 
within  the  Contingent  Eemainders  Act,  1877  (n). 

See  Perpetuities. 

BeqiuBition. 

The  devise  contained  in  the  testator^ 8  will,  dated  in  July, 
1877,  to  such  of  his  children  as  should  attain  the  age  of 
twenty-one  years,  would  appear  to  have  failed,  as  none  of  his 
children  had  attained  ticcnty'One  years  at  the  time  of  his 
decease,  and  the  will  contained  no  devise  to  trustees  to  pre^ 
serve  contingent  remainders.  The  testator's  residuary  devisee 
would  therefore  be  entitled  to  the  property  contracted  to  be 
sold,  and  his  concurrence  must  be  obtained. 


CONVEYANCES. 

It  is  unnecessary  for  persons  taking  estates  or  interests 
under  indentures  executed  on  or  after  the  Ist  January,  1845, 
to  be  parties  to  such  indentures  (o). 

Prior  to  the  1st  January,  1882,  an  estate  of  freehold  could 
not  be  conveyed  directly  by  any  person  to  himself  or  to  any 
other  person  jointly  with  himself.  Consequently,  if  A.,  a 
person  solely  seised,  wished  to  convey  to  himself  and  B.  as 
joint  tenants,  it  was  necessary  for  him  to  convey  to  B.  to  the 
use  of  A.  and  B.,  as  a  conveyance  from  A.  directly  to  himself 
and  B.  would  pass  the  whole  estate  to  B. 

As  a  husband  and  wife  were  considered   one  person^  a 

(m)  Contingent  Remainders  Act^  (o)  7  &  8  Vict.  c.  76,  s.  11 ;  8  &  9 

1877  (40  &  41  Vict.  c.  33).  Vict.  c.  106,  s.  5. 

(a)  Ibid. 

J.  F 
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husband  oould  not,  before  the  date  last  referred  to,  conTey 
directly  to  his  wife,  nor  a  wife  to  her  husband,  but  freehold 
land  has  since  been  capable  of  being  conveyed  by  a  person 
to  himself  jointly  with  another  person  or  persons  by  the  like 
means  by  which  it  might  be  conveyed  by  him  to  another 
person,  and  such  land  may  in  like  manner  be  conveyed  by  a 
husband  to  his  wife  and  by  a  wife  to  her  husband  alone  or 
jointly  with  another  person  or  persons  {p). 

With  regard  to  leasehold  estates,  any  person  has  been  able, 
after  the  12th  August,  1859,  to  convey  them  directly  to  him- 
self and  another  person  or  other  persons  by  the  like  means 
whereby  he  might  convey  them  to  another  (g),  and  after  the 
3l8t  December,  1882,  it  would  seem  that  leaseholds  can  be 
conveyed  by  a  husband  to  his  wife  or  by  a  wife  to  her 
husband  (r), 

Becitals  of  facts  forming  links  in  a  chain  of  title  must 
in  general  be  proved,  but  the  foUowiug  do  not  require  proof. 
(1)  Those  contained  in  a  deed  twenty  years  old  at  the  date 
of  the  contract  («).  (2)  Those  evidently  framed  for  the  pur* 
pose  of  keeping  notice  of  trusts  off  a  conveyance  {t).  (3)  Of 
payment  of  the  consideration  in  deeds  executed  after  31st 
December,  1881.  (4)  Those  relating  to  the  title  prior  to  the 
time  stipulated  for  its  commencement  (ei). 

Eecitals  of  deeds  which  apparently  do  not  relate  to  the 
property  sold,  or  which,  in  answer  to  requisitions,  are  stated 
not  to  so  relate,  will  not  fix  the  purchaser  with  constructive 
notice  of  matters  contained  in  the  recited  deeds  (^),  but  if  a 
recital  appears  to  relate  to  the  property  sold,  a  requisition 
should  be  made  for  the  instrument  recited  to  be  abstracted  in 
chief  unless  it  is  prior  to  the  root  of  title  (u),  A  purchaser 
cannot  avoid  constructive  notice  by  omitting  to  investigate 

{p)  Conveyanoiiig  Act,  1881  (44  &  52  L.  J.  Ch.  808  ;  49  L.  T.  130;  31 

46  Vict.  0.  41),  8.  60.  W.  R.  857. 

(q)  22  &  23  Vict.  c.  36,  s.  21.  («)  Conveyancing  Act,  1881  (44  k 

(r)  Married Women^sProperty Act,  45  Vict.  c.  41),  s.  3  (3). 

1882  f46  &  46  Vict.  c.  7o),  s.  1  (1).  {x)  Englinh  and  SeoUith  Mfrcantih 

(«)  Vendor    and    Purchaser    Act,  Invenimcnt  Trti9t\.  Bnmton,  {1%^T)1 

1874  (37  &  38  Vict.  c.  78),  8.  2,  r.  2.  Q.  B.  700,  at  p.  714 ;   67  L.  T.  406; 

(t)  MeHarman  and  Uxbridge  ^  liic/c*  41  "W.  R.  133, 
fwrnttcarth  Bail,  Co,y  24  Ch.  D.  720 ; 
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the  title,  even  though  the  law  under  an  open  oontraot  precludes 
investigation  (z). 

Though  sinoe  the  let  October,  1845,  all  hereditaments, 
corporeal  as  weU  as  incorporeal,  have  lain  in  grant,  the  use  of 
that  word  is  not  necessary  to  effect  a  conyejance,  and  any 
words  showing  the  grantor's  intention  are  sufficient  {a). 

The  appurtenance  clause  is  now  invariably  omitted  in 
reliance  on  the  Conveyancing  Act,  1881  (6).  The  insertion, 
however,  expressly  before  the  Act,  or  subsequently,  impliedly 
by  virtue  of  the  Act,  of  this  clause,  probably  added  little,  if 
anything,  to  the  conveyance  of  the  property  as  it  was  at  the 
date  of  the  conveyance,  though  it  may  be  of  importance  as 
showing  that  no  limitation  was  intended  to  be  put  upon  the 
primd  facie  right  of  enjoyment  by  the  grantee  (c). 

The  '^  all  estate "  clause,  always  inserted  in  conveyances 
prior  to  1882,  was  of  little  or  no  use.  It  did  not  have  the 
effect  of  passing  property  other  than  that  specified  in  the 
recitals  (d).  It  also  ib  now  invariably  omitted  in  reliance  on 
the  Conveyancing  Act  (e). 

If  the  habendum  is  inconsistent  with  the  grant  it  will  have 
no  effect ;  so,  where  by  the  habendum  in  a  deed,  an  estate  of 
freehold  purported  to  be  limited  to  commence  from  a  future 
day,  it  was  held  that  the  deed  was  not  void,  as  the  instrument 
contained  an  express  grant  of  the  life  estate  in  prcesenti  which 
was  not  controlled  by  the  habendum  (/).  If,  however,  the 
habendum  is  not  inconsistent  with  the  grant,  explanatory 
words  will  be  given  effect  to. 

The  tenendum  was  used  before  the  statute  Quia  Emp- 
tores  (^)  to  indicate  of  whom  the  feoffee  was  to  hold  the 
premises,  and  afterwards  it  was  continued  to  show  whether 
the  premises  were  held  in  free  socage  or  knight's  service.    It 

(«)  Potman  ▼.  ffarland,  17  Ch.  D.  (d)  Neame  v.  MoortofHf  L.  B.  3  Eq. 

353;  50L.J.Ch.642;  44L.T.728;  91,  at  p.  97;  36  L.  J.  Gh.  274;  15 

29  W.  R.  707.  W.  R.  61 ';  12  Jur.  (N.  S.)  913. 

(a)  S  A  9  Yict.  c.  106,  s.  2 ;  44  &  {e)  ConTeyanoiiigAot,  1881  (44  &45 
45  Vict.  o.  41,  8.  49.  Vict.  o.  41),  s.  63. 

(b)  44  &  45  Vict.  c.  41,  8.  6.  (/)  Boddington  v.  Robimon,  L.  R. 
(e)  See    Broomjield    v.     Williams y       10  Ex.  270;   44  L.  J.  Ex.  223;  33 

(1897)  1  Ch.  602 ;  66  L.  J.  Gh.  305  ;      L.  T.  364  ;  23  W.  R.  295. 
76  L.  T.  243 ;  46  W.  R.  469.  {ff)  18  Ed.  1,  c.  1. 

f2 
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is,  in  modem  oonyejances,  put  very  Bliortlj  and  combined 
with  the  babendnm. 

The  word  heirs  was  neoessary  in  deeds  prior  to  1882  in 
order  to  pass  an  estate  of  inheritance,  but  in  the  case  of  deeds 
executed  since  1882,  it  is  sufficient,  in  limiting  an  estate  in 
fee  simple  and  in  fee  tail,  to  use  the  words  in  fee  simple  and 
in  tail  respectively  in  the  place  of  the  words  heirs  and  heir% 
of  the  body  {h).  An  equitable  limitation  by  way  of  trust 
executed  has  the  same  construction  as  a  legal  limitation  (t). 

When  the  land  purchased  is  situate  in  Middlesex,  York- 
shire, or  Kingston-upon-Hull,  it  must  be  seen  that  the  deeds 
relating  to  it  have  been  duly  registered,  and  the  absence  or 
irregularity  of  the  usual  memorandum  of  registration  most 
be  inquired  into.  • 

It  is  not  usual  to  require  evidence  of  identity  of  persons 
executing  deeds;  but  when  there  are  any  circumstances  giving 
rise  to  suspicion  or  doubt,  it  may  occasionally  be  expedient 
to  do  so.  If  A.,  personating  B.,  executes  a  deed  in  the  name 
of  B.  purporting  to  convey  B.'s  property,  no  right  or  interest 
passes  by  the  deed  (A*). 

Beqnisitions. 

1.  The  conveyance  of  ,  18  ,  contains  a  recital  of 
an  indenture,  dated  the  ,  18  ,  which  appears  to 
relate  to  the  property  contracted  to  be  sold.  Will  the 
vendors^  solicitors  state  tchether  or  not  it  does  so  relate! 
If  it  does,  a  supplemental  abstract  thereof  in  chief  must  be 
supplied, 

2.  The  indenture  of  ,  18  ,  lias  no  memorandum  of 
registration  in  the  East  Hiding  Registry  indorsed.  Was  it 
duly  registered,  and,  if  so,  what  is  the  reference  number  ? 

See  Appointments — Consideration — Covenants  — 
Legal  Estate  —  Receipt  —  Stamps  —  Title 
Deeds — Uses. 

(A)  Conveyancing  Act,  1881  (44  &46  327 ;  8  R.  176. 

Vict.  0.  41),  B.  51.  {k)  Re  Cooper,  20  Ch.  D.  611,  per 

(i)  Re  JFhiston's  Estate,  Lovatt  v.  Day,  J.,  at  p.  623;  61  L.  J.  Ch.  862 ; 

WhisUm,  (1894)  1  Ch.  661 ;  63  L.  J.  47  L.  T.  89  ;  30  W.  E.  648. 
Ch.  273 ;  70  L.  T.  681 ;  42  W.  R. 
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CONVICTS,  TRAITORS  AND  FELONS. 

Prior  to  the  4th  July,  1870,  attainder  of  treason  caused 
a  forfeiture  to  the  Crown  of  the  conyict's  freehold  lands,  while 
attainder  of  felony  (t.  ^.,  sentence  of  death  or  of  outlawry  on 
a  capital  offence)  was  a  cause  of  forfeiture  of  such  lands  to 
the  Crown  for  a  year  and  a  day,  after  which  the  lands 
escheated  to  the  convict's  feudal  lord.  The  conviction 
related  hack,  making  dealings  hy  the  convict  between  the 
offence  and  conviction  void.  Attainder  of  treason  or  felony 
was  a  cause  of  f orfeiturei  to  the  Crown  of  personal  property, 
including  leaseholds,  and  caused  an  escheat  of  copyhold 
lands  to  the  lord  of  the  manor. 

.After  the  3rd  July,  1870,  no  conviction  or  judgment  for 
treason  or  felony  causes  a  forfeiture  or  escheat  (/),  and  out- 
lawry in  civil  actions  was  abolished  in  the  year  1879  (m) ; 
it  is  now  seldom  resorted  to  in  criminal  cases,  but  where  it  is 
it  still  gives  rise  to  forfeiture. 

No  action  can  be  brought  against  a  convict  (that  is  to  say, 
a  person  against  whom  judgment  of  death  or  penal  servitude 
lias  been  pronounced  upon  any  charge  of  treason  or  felony) 
while  his  sentence  is  uncompleted  and  he  has  not  been  par- 
doned (n),  and  he  is  incapable  during  such  time  of  alienating 
or  charging  any  property  or  of  making  any  contract  (w), 
except  as  to  property  acquired  while  lawfully  at  large  under 
any  licence  (o). 

The  Crown  may  appoint  an  administrator  of  any  convict's 
property  (^),  in  whom  the  convict's  property  vests  when 
appointed  {q) ;  such  administrator  can  let,  mortgage,  con- 
vey, and  transfer  any  part  as  he  thinks  fit  (r).  The  property 
reverts  to  the  convict  or  his  representatives  on  completion  of 
sentence,  pardon,  or  death  {s). 

Trust  and  mortgaged  properties  do  not  vest  in  the  adminis- 
trator on  the  trustee  or  mortgagee  becoming  a  convict,  but 

(0  33  &  34  Vict.  c.  28,  8.  1.  (p)  Ibid.  s.  9. 

(m)  42  &  43  Vict.  o.  59.  (q)  Ibid,  8.  10. 

(n)  33  &  34  Vict.  c.  23,  8.  8.  (r)  Ibid,  8.  12. 

(o)  Ibid.  8.  30.  («)  Ibid,  8.  18. 
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remain  in  the  trostee  or  mortgagee  bo  long  as  he  oontinues 
trustee  or  mortgagee,  and  on  his  death  survive  to  his  co- 
trustee or  descend  to  his  representative  as  if  he  had  not 
"become  a  convict  («) ;  but  this  does  not  affect  the  title  to  the 
property  so  far  as  relates  to  any  beneficial  interest  therein  of 
such  trustee  or  mortgagee  {t). 

The  High  Court  may  make  an  order  for  the  appointment 
of  a  new  trustee  in  substitution  for  a  trustee  who  is  convicted 
of  felony  (m). 

Bequisition. 

A,  B.  would  appear  to  be  a  convict  iciikin  the  meaning  of 
the  Forfeiture  Act^  1870  {x) .  Has  any  administrator  of  his 
property  been  appointed  ?  If  so^  smh  administrator  is  the 
proper  person  to  convey  A,  B.^s  share. 


CO-OWNEBS. 

See  Coparceners — Joint  Tenants — Tenants  by 
Entireties — Tenants  in  Common. 


COFABCENERS. 

An  estate  of  inheritance  which  descends  from  the  ancestor 
to  two  or  more  persons  together  is  said  to  be  held  in  co- 
parcenary. Coparcenary  arises  either  by  common  law  or 
particular  custom:  by  common  law  where  a  person  seised 
in  fee  simple  or  in  fee  tail  dies,  and  his  next  heirs  are  two  or 
more  females,  in  this  case  they  all  inherit  and  are  called 
coparceners  (y).  It  arises  by  particular  custom  where  lands 
descend,  as  in  gavelkind,  to  males  in  equal  shares,  e.g.,  to  sons, 
brothers,  or  uncles  of  an  intestate.     When  the  coparcenary 

(«)  4  &  6  Will.  4;  c.   23,  8.  3  ;  66  &  57  Vict.  c.  63,  a.  48. 
13  &  14  Vict.  c.  60,  8.  46  ;  Trustee  (m)  b6  &  57  Vict.  c.  63,  s.  25  (1). 

Act,  1893  (66  &  57  Vict.  o.  63),  8.  48.  (ar)  33  &  34  Vict.  o.  33. 

(0    4  &  6  WiU.  4,  c.  23,   8.  6 ;  (y)  Blackatone,  Vol.  II.  p.  187. 

13  &  14  Vict.  c.  60,  88.  46  and  47  ; 
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arises  in  either  way  the  coparcener  put  together  make  but 
one  heir,  and  have  but  one  estate  among  them  {z). 

Coparceners  always  claim  by  descent,  unlike  joint  tenants, 
who  always  claim  by  purchase.  Therefore,  if  two  sisters 
purchase  lands,  to  hold  to  them  and  their  heirs,  they  are  not 
coparceners,  but  joint  tenants  (s),  and  hence  it  likewise  follows 
that  no  lands  can  be  held  in  coparcenary  except  estates  of 
inheritance,  which  are  of  a  descendible  nature  (a). 

There  is  no  unity  of  time  necessary  to  an  estate  in  co« 
parcenary.  Thus  if  a  man  has  two  daughters  to  whom  his 
estate  descends  in  coparcenary,  and  one  dies  before  the  other, 
the  surviving  daughter  and  the  heir  of  the  other,  or  when 
both  are  dead  their  two  heirs,  are  still  coparceners.  Nor  is 
there  sjijjus  accreacendi  or  survivorship  between  coparceners, 
for  each  part  descends  severally  to  their  respective  heirs, 
though  the  unity  of  possession  continues ;  and  so  long  as  the 
lands  continue  in  a  course  of  descent  and  united  in  possession, 
80  long  are  the  tenants,  whether  male  or  female,  called 
coparceners  {a). 

A  coparcener  can  dispose  of  his  or  her  share  by  deed  or  by 
will,  and  the  coparcenary  is  thereby  destroyed. 

On  the  death  intestate  of  a  coparcener,  a  co-heiress  of  the 
purchaser  of  land,  her,  son,  notwithstanding  sect.  2  of  the 
Inheritance  Act,  1833  (i),  stands  in  her  place  quoad  her 
share  {c) ;  and  this  doctrine  applies  equally  in  favour  of  her 
more  remote  lineal  descendants.  Accordingly,  on  the  death 
intestate  of  a  son  of  such  a  coparcener  without  issue,  the  entire 
share  was  held  to  descend  to  a  nephew  of  such  son,  the 
nephew  being  a  grandson  of  the  coparcener,  and  no  part  to 
the  descendants  of  a  sister  of  the  coparcener  {d). 

It  has  always  been  possible  for  any  one  of  several  co- 
parceners to  compel  partition,  a  power  which  tenants  in 
common  and  joint  tenants  did  not  acquire  till  the  reign  of 


(z)  Blackstone,  Vol.  II.  p.  187.  313 ;  14  .Tor.  (O.  S.)  214. 

(a)  Ibid.  p.  188.  (d)  Re  Matton^  Joimb  y.  JDiekinsoftf 

lb)  3  &  4  wm.  4,  c.  106.  (1897)  2  Ch.  609  ;  66  L.  J.  Ch.  695  ; 

[c)  Cooper  v.  France^  19  L.  J.  Ch.  77  L.  T.  69. 
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Henry  YIII.    This  is,  aoooiding  to  litfletoii,  the  rea^n 
why  they  are  called  ooparoeners  («)• 

BequiflitioiL 

It  appears  from  the  abstract  of  title  that  the  property 
contracted  to  be  sold  is  vested  in  Miss  Jane  Smith  and 
her  nephew  John  Jones  as  coparceners.  It  is  presumed 
that  the  latter  is  of  age  and  mil  join  Miss  Smith  in  the 
conveyance. 


COFTHOLDS. 

An  abstract  of  title  to  copyhold  property  consists  for  the 
most  part  of  extracts  from  copies  in  the  vendor's  possession 
of  entries  on  the  court  rolls.  The  abstract  should  be  examined 
with  the  copies  and  verified  by  searching  the  rolls. 

The  conveyance  of  copyholds  is  effected  by  surrender  and 
admittance.  A  surrender  may  be  either  in  or  out  of  court. 
No  presentment  of  a  surrender  out  of  court  is  now  required 
prior  to  its  enrolment  (/). 

Formerly,  before  copyhold  property  could  be  devised  by 
will,  its  previous  surrender  to  the  user  of  the  will  was 
necessary,  but  since  the  12th  July,  1815,  such  surrender  has 
been  unnecessary  (g). 

The  admittance  of  a  tenant  for  life  is  the  admittance  of  the 
remainderman,  but  not  of  a  reversioner.  The  customary 
heir  can  surrender  the  estate  without  being  first  admitted,  as 
may  also  an  equitable  tenant  in  tail. 

An  admittance  may,  since  the  16th  September,  1887,  be 
effected  by  attorney  (h). 

Devisees  in  trust  for  sale  must  be  admitted  before  they  can 
convey.  It  is,  however,  the  usual  plan  to  direct  trustees  of  a 
will  to  sell  copyholds  without  devising  the  property  to  theni, 

(e)  Litt.  8.  241.  (A)  Copyhold  Act,  1867  (60  &  61 

(/)  4  &  6  Vict.  c.  35,  Bs.  89,  91.  Vict.  o.   73),  s.   2  ;    Copyhold  Act, 

(^)  56  Geo.  3,  c.  192  ;  7  WiU.  4  &  1894  (67  &  68  Vict.  c.  46),  s.  84  (2). 
1  Vict.  0.  26,  B.  1.  ,; 


^ 


v 


GOPYHOU^S, 

in  which  case  the  trostees  are  not  admitted,  but  the  purohi 
from  them  is,  on  payment  of  a  single  fine  (i).    On  a  sale  by  a 
limited  owner  under  the  Settled  Land  Acts,  a  purchaser  will 
be  admitted  on  production  of  the  conveyance  and  the  settle- 
ment without  surrender  {k). 

There  may  be  estates  tail  in  copyholds  in  manors  where  a 
cnstom  exists  for  such  estates.  The  entail,  if  legal,  must  be 
barred  by  surrender;  if  equitable,  by  surrenderor  deed(/). 
-The  deed  must  be  entered  on  the  court  rolls  within  six  months 
of  execution  (w). 

The  statutory  covenants  for  title  under  the  Conveyancing 
Act,  1881  (h),  are  incorporated  in  a  covenant  to  surrender  in 
whidi  the  prescribed  words  are  used,  but  they  cannot  be 
incorporated  in  the  surrender  itself,  as  it  is  not  a  deed  (o). 
They  may  be  so  incorporated  also  in  all  cases  where,  by 
custom  or  otherwise,  customary  or  copyhold  hereditaments 
may  be  dealt  with  as  freeholds,  or  where  an  equitable  estate 
only  is  conveyed. 

The  customs  of  manors  diSer  in  many  particulars  on  which 
the  title  may  depend,  and  a  purchaser's  solicitor  should 
inquire  as  to  such  customs  when  an  abstract  discloses  any 
event  which  might  be  affected  by  them ;  e.g.,  who  on  an 
intestacy  is  the  customary  heir ;  what  is  the  custom  as  to 
freebench ;  what  fines  are  payable  and  on  what  events,  and 
whether  any  are  owing.   . 

Mortgages  of  copyholds  are  effected  by  covenant  to  sur- 
render, followed  or  not  by  a  conditional  surrender  and 
admittance.  A  mere  covenant  to  surrender  forms  a  good 
equitable  security,  but  would  not  be  effectual  against  a  sub- 
sequent purchaser  or  incumbrancer  without  notice  who 
obtained  the  legal  estate  by  admission.  The  usual  course  is 
for  the  mortgagor  to  covenant  to  surrender,  and  to  surrender 
conditionally,  but  for  the  mortgagee  not  to  be  admitted. 

(»)  Garland  ▼.  Mead,  L.  R.  6  Q.  B.  (/)  Fines  and  Becoveries  Act,  1833 

441 ;  40  L.  J.  Q.  B.  179 ;  24  L.  T.  (3  &  4  WiU.  4,  c.  74),  s.  50. 

421  ;•  19  W.  R.  1156.  ;  (m)  Ibid.  8.  51. 

[k]  Settled  Land  Act,  1882  (45  &  46  .*     («)  44  &  45  Vict.  c.  41,  s.  7. 

Vict.  c.  38),  8.  20  (3).  .  (o)  Ibid.  s.  7  (6).                             ^ 
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This  enables  satisfaction  to  be  entered  when  tbe  mortgage  is 
paid  off,  and  saves  the  expense  of  a  surrender  and  two 
admittances  which  would  be  necessary  if  the  mortgagee  were 
admitted ;  when  the  admittance  takes  place,  the  title  of  tiie 
surrenderee  relates  back  to  the  date  of  the  conditional  sur- 
render, so  that  no  risk  is  run  by  the  mortgagee  not  being 
admitted  sooner. 

The  Dower  Act  does  not  apply  to  copyholds  (o). 

The  wife's  copyhold  estates  of  inheritance  descend  on  her 
death  intestate  to  her  customary  heir  subject  to  the  husband's 
life  estate  by  the  curtesy  (if  any). 

A  lease  by  a  copyholder  extending  beyond  the  term  of  a 
year  is  a  cause  of  forfeiture  to  the  lord  of  the  manor  xmless  a 
special  custom  to  the  contrary  exists ;  but  the  lord  can  grant 
a  licence  to  lease,  and  such  licence  is  valid  for  the  period 
during  which  his  estate  lasts,  and  a  tenant  for  life  may  grant 
to  a  copyholder  a  licence  to  make  any  such  lease  as  a  tenant 
for  life  is  empowered  by  the  Settled  Land  Acts  to  make  of 
freeholds  (p).  The  lease,  inasmuch  as  it  arises  out  of  the 
seisin  of  the  freeholder,  unlike  copyhold  assurances  in  general, 
requires  registration  under  the  Middlesex  and  Yorkshire  Acts 
in  cases  where  other  leases  require  registration. 

See  Covenants — Curtesy — ^Doweb  and  Freebench — 
Enfranchisement  of  Copyholds. 

BequisltionB. 

1.  What  is  the  custom  of  A.  manor  with  regard  to 
(a)  fines  J  (b)  heriots  ? 

2.  Is  there  any  custom  to  entail  in  the  manor  of  B,  f 

3.  Is  there  any  custom  of  C,  manor  for  a  mfe  to 
have  freehenchy  andj  ifsOy  does  it  extend  to  lands  disposed  of 
by  the  hmband  during  his  lifetime  ? 

4.  Sas  the  husband  of  the  tenant  of  land  part  of  D, 

(o)  Smith  T.  AdanUf  24  L.  J.  Ch.      712 ;  18  Beav.  499 ;  2  £q.  R.  1001. 
268 ;  23  L.  T.  (O.  S.)  325  ;  2  W.  B.  {p)  Settled  Land  Act,  1882  (45  S: 

698  ;  18  Jut.  968 ;  5  De  G.  M.  &  G.      46  Vict.  c.  38),  8.  14. 
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manor  any  right  under  the  cuatoms  of  that  manor  to  an  estate 
by  the  curtesy y  and  ifsOy  to  what  does  such  estate  extend  ? 

6.  Sas  satisfaction  been  entered  on  the  court  rolls  of  the 
conditional  surrender  by  u:ay  of  mortgage  dated  , 

18    ?    If  not f  it  must  be  done. 

6.  Are  there  any  rents  or  fines  unpaid j  or  suits  or  services 
unperformed^  or  has  any  event  happened  which  entitles  or 
may  entitle  the  lord  of  the  manor  to  forfeiture  ? 

7.  Does  any  custom  exist  in  the  manor  of  JS,  for  copy' 
holders  to  grant  leases  ?  If  noty  the  licence  of  the  lord  to 
the  lease  of  18     ,  must  be  produced. 

8.  A  certificate  of  the  steward  of  the  manor  must  bepro^ 
duced  to  prove  that,  according  to  the  custom  of  the  manor, 
land  descends  on  an  intestacy  to  the  [youngest  so^i]  as 
alleged. 

9.  With  regard  to  the  piece  of  waste  comprised  in  the 
grant  of  ,  189  ,  is  there  a  custom  of  the  manor 
of  F.  for  the  lord  to  grant  portimis  of  the  waste  as  copy* 
holdsj  and  if  so,  is  not  the  consent  of  the  homage  required  ? 
The  presentment  showing  such  consent  must  be  abstracted,  or 
the  purchaser  must  be  satisfied  that  it  was  not  required  by 
the  custom  of  the  manor. 

10.  The  apportionment  of  the  rent  of  I.  must  be 
proved  by  the  production  of  the  certificate  or  extract  from  the 
court  rolls  dealing  with  the  same, 

11.  Are  there  any  quit  rents  or  other  incidents  of  tenure 
to  which  the  property  in  question  is  subject? 


CORPORATIONS. 

See    Building    SoaETiES  —  Companies    registered 

UNDER    THE    COMPANIES    ACT,    1862  —  FrIENDLY 

Societies — Superfluous  Lands. 
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COXTET. 

See  Action. 


COVENANTS. 

In  conveyances  (other  than  customary  assurances  conferring 
the  right  to  admittance  to  copyholds  not  made  by  deed) 
executed  after  the  31st  December,  18^1,  certain  covenants 
for  title  are  implied  (g).    They  are  as  follows  : — 

A.  In  a  conveyance  (other  than  a  mortgage)  for  valuable 

consideration  by  a  person  expressed  to  convey  as  bene- 
ficial owner  the  covenants  implied  are  for  good  right  to 
convey,  for  quiet  enjoyment,  freedom  from  incum- 
brances, and  for  further  assurance.  These  covenants 
extend  to  the  acts  not  only  of  the  person  who  conveys, 
but  also  of  those  persons  through  whom  he  derives 
title  otherwise  than  by  purchase  for  value  (not  includ- 
ing a  conveyance  in  consideration  of  marriage,  as  to 
which,  see  E.  below). 

B.  In  a  conveyance  (other  than  a  mortgage)  of  leasehold 

property  for  valuable  consideration  by  a  person 
expressed  to  convey  as  beneficial  owner,  as  well  as  the 
covenants  referred  to  in  A.  above,  a  covenant  is  implied 
that  the  lease  is  a  good,  valid,  and  effectual  one,  and 
that  the  rents,  covenants,  and  conditions  therein  have 
been  paid,  observed,  and  performed.  The  covenant 
extends  not  only  to  the  acts  of  the  person  who  conveys, 
but  also  of  anyone  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value  (not  including 
a  conveyance  in  consideration  of  marriage). 

C.  In  a  conveyance  by  way  of  mortgage  by  a  person 

expressed  to  convey  as  beneficial  owner  is  implied  an 
absolute  covenant  that  the  mortgagee  has  a  right  to 
convey,  for  quiet  enjoyment  and  freedom  from  incum- 
brances, and  for  further  assurance,  such  covenants  not 

{q)  GonT^anoing  Act,  1881  (44  &  46  Vict.  o.  41),  s.  7. 
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being  limited  to  the  acts  of  the  mortgagor  and  his 
predeeessors  in  title. 

D.  In  a  conveyance  by  way  of  mortgage  of  leasehold  pro- 

perty by  a  person  expressed  to  convey  as  beneficial 
owner,  as  well  as  the  covenants  referred  to  in  C.  above, 
there  is  also  implied  an  unqualified  covenant  for  the 
validity  of  the  lease  and  for  payment  of  rent  and 
performance  of  the  covenants  and  conditions  thereof. 

E.  In  a  conveyance  by  way  of  ^settlement  by  a  person 

expressed  to  convey  as  settlor,  a  covenant  is  implied 
for  further  assurance  limited  to  the  person  conveying 
and  every  person  subsequently  claiming  title  under  him. 

F.  In  any  conveyance  by  a  person  expressed  to  convey  as 

trustee  or  mortgagee,  or  as  personal  representative  of 

a  deceased  person,  or  as  committee  of  a  lunatic  so 

found  by  inquisition  or  under  an  order  of  the  court, 

is  implied  a  covenant,  extending  only  to  such  person's 

own  acts,  that  the  person  conveying  has  done  no  act  to 

incumber. 

Where  a  person  conveys  by  direction    of   any    person 

expressed  to  direct  as  beneficial   owner,  the  person  giving 

the  direction,  whether  he  is  expressed  to  convey  as  beneficial 

owner  or  not,  is  deemed  to  be  so  expressed,  and  a  covenant 

on  his  part  is  implied  accordingly  (r). 

Where  a  wife  is  expressed  to  convey  as  beneficial  owner, 
and  the  husband  also  conveys  as  beneficial  owner,  the  wife  is 
deemed  to  convey  by  direction  of  the  husband  as  beneficial 
owner,  and  in  addition  to  the  covenant  implied  on  her  part, 
there  is  also  implied  a  covenant  by  the  husband  as  the  person 
giving  that  direction,  and  a  covenant  by  him  in  the  same 
terms  as  the  covenant  implied  on  the  part  of  the  wife  («). 
The  effect  of  this,  where  the  wife  and  husband  are  each 
expressed  to  convey  as  beneficial  owner,  is  that  covenants  are 
implied  by  the  wife  binding  her  separate  property,  and  by 
the  husband  both  as  beneficial  owner  and  in  like  terms  as  the 

(r)  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  8.  7  (2). 

(»)  Ibid.  8.  7  (3). 
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wife's  implied  oovenant.  With  regard  to  the  wife's  ooyenant, 
it  would,  in  the  case  of  oonyeyanoes  made  before  1883,  he 
-enforoeable  only  against  separate  estate  to  which  she  was 
entitled,  free  from  any  restraint  on  anticipation  at  the  time 
the  coYenant  was  entered  into  and  which  remained  at  the 
time  when  judgment  was  obtained  {t):  In  the  case  of  con- 
veyances made  after  1882,  but  before  the  5th  December,  1893, 
if  the  wife  had  separate  property  unrestrained  from  anticipa- 
tion  at  the  time  the  covenant  was  entered  into,  such  oovenant 
would  be  enforceable  against  such  separate  properiy  and  also 
against  separate  property  not  restrained  from  anticipation 
which  she  thereafter  acquired  (u) ;  but  the  removal,  by  Tea&oD, 
of  the  death  of  the  husband,  of  a  restraint  on  anticipation 
which,  in  his  lifetime,  prevented  the  wife's  separate  property 
from  being  made  available,  did  not  make  the  property 
liable  {x) ;  but  now,  when  the  conveyance  has  been  made  on 
or  after  the  5th  December,  1893,  every  contract  entered  into 
by  a  married  woman  otherwise  than  as  agent  is  deemed  to  jbe 
entered  into  with  respect  to  and  to  bind  her  separate  property, 
whether  she  is  or  is  not,  in  fact,  possessed  of  any  at  the  time 
she  enters  into  the  contract,  and  such  contract  binds  all 
separate  property  which  she  may  at  the  time  or  thereafter  be 
possessed  of,  and  which  she  is  not  restrained  from  antioi- ' 
pating  (y),  ^ 

An  implied  covenant  may  be  varied  or  extended  by  deed  (s). 
The  benefits  of  implied  covenants  run  with  the  land,  but  it 
seems  that  a  purchaser  who  can  obtain  the  legal  estate  cannot 
annul  his  contract  on  the  ground  that  he  i&  unable  to  get  a 
complete  string  of  covenants  for  title  {a). 


.  (0  Pike  ▼.  Fxtsgihhm,  17  Ch.  D. 
464;  60  L.  J.  Ch.  394;  44  L.  T. 
662  ;  29  W.  R.  561. 

(«)  Mairied  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75), 
s.  1  (3)  and  (4) ;  Palliser  v.  Gumeyy 
19  Q.  B.  D.  519  ;  66  L.  J.  Q.  B.  546 ; 
36  W.  R.  760 ;  61  J.  P.  620 ;  Stogdon 
Y.  Lee,  (1891)  1  Q.  B.  661 ;  60  L.  J. 
Q.  B.  669 ;  64  L.  T.  494  ;  39  W.  B. 
467 ;  bb  J.  P.  633. 


(x)  Felton  Brothert  ▼.  Hmriwn^ 
(1891)  2  Q.  B.  422  ;  60  L.  J.  Q.  B. 
742 ;  66  L.  T.  614  ;  39  W.  B.  689. 

(y)  Harried  "Women's  Vvxfpestf 
Act,  1893  (66  &  67  Vict.  c.  63),  a.  1. 

(z)  Conveyancing  Act,  1881  (44  k 
45  Vict.  c.  41),  s.  7  (7). 

(a)  Me  Scott  and  Alvarez' t  Centracty 
(1896)  1  Ch.  696 ;  64  L.  J.  Ch.  376 ; 
72  L.  T.  466  ;  12  R.  474. 
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The  statutoiy  covenants  apply  to  covenants  to  surrender 
and  other  deeds  conferring  a  right  to  admittance  to  copyhold 
or  customary  lands,  but  do  not  apply  to  demises  by  way  of 
lease  at  a  rent  (6).  Where  the  character  in  which  a  party 
conyeys  is  not  stated,  no  covenant  is  implied  (c). 

The  use  of  the  word  demise  in  a  lease  imports  into  it  a 
covenant  for  quiet  enjoyment,  and  the  effect  of  the  covenant 
tisually  inserted  in  leases  is  to  qualify  the  absolute  covenant 
so  implied. 

The  mention  of  the  heirs  or  assigns,  or  executors,  adminis- 
trators, or  assigns  of  the  covenantee,  in  deeds  entered  into 
after  the  .31st  December,  1881,  is  not  necessary  for  the 
purposes  of  making  a  covenant  run  with  the  land  if  such 
covenant  would  otherwise  so  run  {d)y  nor  after  that  date 
need  the  heirs  of  the  covenantor  be  named,  as  all  cove- 
nants, though  not  so  expressed,  operate  to  bind  the  heirs 
and  real  estate  as  well  as  the  executors  and  adminis* 
trator8(^). 

In  considering  whether  a  good  title  is  shown,  the  question 
often  arises  whether  the  purchaser  would  be  bound  by  cove- 
nants relating  to  the  land  entered  into  by  the  vendor  or  his 
predecessors  in  title.  The  following  are  the  chief  points  to 
'  bear  in  mind  on  the  subject : — Obligations  which  have  been 
entered  into  by  a  vendor  or  his  predecessor  in  title  on  the 
purchase  of  freeholds  may,  except  in  the  case  of  covenants 
restrictive  of  the  user  of  the  land,  be  disregarded  by  a  pur- 
chaser, as  there  is  no  privity  between  a  purchaser  and  the 
person  in  whose  favour  such  obligations  were  entered  into; 
consequently  they  do  not  run  with  the  land. 

With  regard  to  purchasers  of  leasehold  property,  the  rents 
and  covenants  remain  constantly  binding  on  the  original 
lessee  notwithstanding  any  assignment  which  he  may  make ; 
but  an  assignee  is  only  liable  as  such  to  the  landlord  for  the 
rent  which  may  be  unpaid,  and  for  the  breach,  during  the 

(b)  ConTeyanoing  Act,  1881  (44  &  (d)  Jbid,  8.  68. 
45  Vict.  0.  41),  8.  7  (6).  ^  ' 

(c)  Ibid,  8.  7  (4).  W  I^'  8.  59. 
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time  the  term  remains  vested  in  him,  of  such  covenants  as 
relate  to  a  thing  in  esse  parcel  of  the  premises  demised. 

Covenants  which  concern  a  thing  not  in  esse  at  the  time  of 
the  demise  made,  but  to  be  done  on  the  land  afterwards,  hind 
the  covenantor,  but  not  the  assignee  if  he  is  not  named  (/).  ' 

The  following  covenants  are  of  common  occurrence  in 
leases  and  rim  with  the  property : — To  pay  rates  and  taxes ;  to 
paint  outside  and  inside ;  to  repair ;  to  deliver  up  at  end  of 
term  in  good  repair ;  to  insure ;  not  to  carry  on  on  the  pre- 
mises particular  occupations ;  not  to  assign  without  leave  of 
lessor ;  to  relieve  the  lessor  from  burdens  in  relation  to  the 
premises  imposed  by  Act  of  Parliament  or  local  or  public 
authorities ;  to  cultivate  lands  in  a  specified  manner. 

The  following  provisions  apply  on  the  sale  of  leasehold 
property  if  and  so  far  as  a  contrary  intention  is  not  expressed 
in  the  contract  of  sale ;  in  the  case  of  a  lease  or  underlease, 
on  the  production  of  the  receipt  for  the  last  payment  due  for 
rent  thereunder  before  the  date  of  actual  completion  of  the 
purchase,  the  purchaser  must  assume,  unless  the  contrary 
appears,  that  all  the  covenants  and  provisions  of  the  lease  or 
tmderlease,  as  the  case  may  be,  have  been  duly  performed  and 
observed  up  to  the  date  of  actual  completion  of  the  pur- 
chase {g)y  and  as  regards  an  underlease,  the  purchaser  must 
further  assume  that  all  rent  due  under  every  superior  lease  has 
been  paid,  and  all  the  covenants  and  provisions  of  every  supe- 
rior lease  have  been  duly  performed  and  observed  up  to  that 
date  (h).  The  above  provisions  do  not  apply  to  any  rent  such 
as  a  peppercorn  rent,  which  is  rendered  and  not  paid  (t). 

In  the  absence  of  special  conditions,  the  receipt  for  rent  is 
the  only  evidence  which  can  be  required  of  the  due  perform- 
ance of  the  covenants  in  the  lease  or  underlease  as  the  case 
may  be.  The  acceptance  of  rent  with  knowledge  of  a  breach 
of  covenant,  is  an  implied  waiver  of  a  lessor's  right  to  deter- 
mine a  lease  in  consequence  of  such  breach.      For  these 

(/)  Spencer's  Case,   5   Rep.    16a;  {h)  Ibid.  6.  3  {5). 

1  Sm.  L.  C.  52.  (0  JRe  Moody  and  Yates*   Contraety 

(y)ConveyanoingAct,1881(44&45  30  Oh.  D.  344;  54  L.  J.  Ch.  886; 

Viot.  c.  41),  8.  3  (4),  (5).  53  L.  T.  845  ;  33  W.  R.  785. 
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reasons,  therefore,  amongst  others,  the  last  receipt  for  rent 
ahould  always  be  oalled  for  on  a  purchase  of  leasehold 
property. 

Inquiry  should  be  made  before  completion  of  a  purchase  of 
leaseholds  whether  any  notice  has  been  received  from  the 
lessor  of  want  of  repair  to  the  premises  in  accordance  with  the 
coTenants. 

In  addition  to  those  cases  where  a  purchaser  is  bound  by 
covenants  which  run  with  the  land,  are  cases  where  a  party 
is  not  permitted  bj  the  court  to  use  lus  land  in  a  manner 
moonsistent  with  the  contract  relating  to  it  entered  into  by  a 
preyious  owner,  and  with  notice  of  which  he  purchased  {k) ; 
but  only  such  a  covenant  as  can  be  complied  with  without 
expenditure  of  money  will  be  enforced  against  the  assign  on 
this  ground  (/).  A  restrictive  covenant  which  does  not  create 
any  estate  or  interest  in  land  does  not  offend  against  the  rule 
against  perpetuities  (;n).  Where  land  is  conveyed  subject  to 
covenants  by  the  purchaser  as  to  user  for  the  benefit  of  the 
vendor  and  other  purchasers,  and  the  acts  of  the  person  for 
whose  protection  the  covenants  were  entered  into  have  so 
altered  the  character  and  condition  of  the  adjoining  lands 
that  the  restriction  in  the  covenant  ceases  to  be  applicable 
according  to  the  intent  and  spirit  of  the  contract,  a  Court  of 
Equity  will  not  interpose  to  enforce  the  covenant,  but  vnll 
leave  the  parties  to  their  remedy  (if  any)  at  law  (n). 

As  a  general  rule,  a  purchaser  of  property  sold  without  the 
particulars  disclosing  restrictive  covenants,  is  not  bound  to 
accept  the  title  if  the  property  is  found  to  be  subject  to  such 
covenants  (o).    If,  however,  the  purchaser  was  aware  of  the 


{i)  Tulk  V.  Moxhay,  18  L.  J.  Ch. 
83;  13L.T.(0.S.)  21;  13Jiir.89; 
2  Ph.  774  ;  1  H.  &  Tw.  106 ;  Wihtm 
▼.  Hart,  L.  R.  1  Ch.  463 ;  36  L.  J. 
Ch.  669 ;  14  L.  T.  499 ;  14  W.  R. 
748 ;  12  Jar.  (N.  S.)  460. 

(0  Haywood  v.  Bruruwiek  Building 
Society,  8  Q.  B.  D.  403;  61  L.  J. 
Q.  B.  73 ;  46  L.  T.  699  ;  30  W.  R. 

299. 


J. 


(m)  London  and  South  JFestem  SaiL 
Co,  y.  Oomm,  20  Gh.  D.  662;  61 
L.  J.  Ch.  630 ;  46  L.  T.  449 ;  30 
W.  R.  620. 

(«)  Duke  ofBetford  v.  The  TnuUea 
of  the  British  Museum,  2  My.  &  K. 
662  ;  2  L.  J.  Ch.  129. 

(o)  Re  Higgins  and  Hitehman^ s  Con- 
tract, 21  Ch.  D.  96 ;  61  Ij.  J.  Ch. 
772  ;  30  W.  R.  700  ;  Ellie  v.  Rogers, 
29  Ch.  D.  661;  63  L.  T.  377. 
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restriotiye  ooyenants  at  the  time  he  entered  into  the  contract, 
and  the  contract  was  silent  as  to  the  title  to  be  shown,  he 
would  probably  not  be  able  to  successfully  object  to  the  title 
on  the  ground  of  such  covenants;  but  if  the  contract  ex- 
pressly provided  for  a  good  title  being  shown,  the  purchaser 
can  so  object,  even  if  he  was  aware  of  the  restrictions  at  the 
time  he  entered  into  lus  contract  {p). 

If  a  lease  is  subject  to  onerous  covenants  of  an  unusual 
character,  a  purchaser  is  not  bound  to  complete,  unless,  before 
the  agreement  was  made,  he  had  a  fair  opportunity  of  ascer- 
taining for  himself  the  terms  of  such  covenants  (q). 

Notice  to  a  purchaser  of  a  lease  is  constructive  notice  of  its 
contents  (r),  provided  that  he  has  had  a  fair  opportunity  of 
ascertaining  what  they  were  («). 

See  Annuities  and  Rentcharges — Resteictions  as  to 

User  of  Land — Settlements. 

Bequisitioiui. 

1.  The  last  receipts  far  the  rent  payable  under  the  leases 
and  the  policies  of  insurance  against  fire  in  accordance  icith 
the  covenants  must  be  produced  as  well  as  the  last  receipts 

for  ratesy  taxes^  and  other  outgoings, 

2.  Has  any  notice  of  want  of  repair  under  the  covemnts 
in  the  leases  been  received  by  the  vendor  ? 

3.  The  proposed  mortgagee  must  be  satisfied  that  the 
covenants  contained  in  the  indenture  of  ,18  ^  as  to  the 
elevation  and  building  line  of  the  house  which  has  Just  been 
completed^  have  been  complied  with. 

4.  The  restrictive  covenants  contained  in  the  indenture  of 
,  18     ,  were  not  referred  to  in  the  particulars.    Unless 

the  vendor  can  prove  that  the  character  and  condition  of  the 
ac(;oining  lands  has  undergone  such  a  change  as  is  referred  to 

(p)  See  Be  Qloag  and  Miller't  Con-  (r)  Eally.  Smith,  14  Yes.  jun.  426; 

tract,  23  Gh.  D.  320  ;  62  L.  J.  Gh.  9  R.  R.  313. 

664  ;  48  It.  T.  629  ;  31  W.  R.  601.  (*)  Hyde  v.  Warden,  3  Ex.  D.  72< 

[q)  Eeeve  v.  Berridge,  20  Q.  B.  D.  47  L.  J.  Ex.  121 ;  37  L.  T.  667  ;  26 

623  ;  67  L.  J.  Q.  B.  266  ;  58  L.  T.  W.  R.  201. 
836  ;  36  W.  R.  617 ;  62  J.  P.  649. 


Covenants — Curtesy.  83 

in  The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum,  the  purchaser  will  refuse  to  complete  the  contract, 
6.  The  landhrcPs  consent  in  tcriting  to  the  proposed 
assignment  in  accordance  with  the  covenant  contained  in  the 
lease  must  be  produced. 

6.  Has  the  covenant  contained  in  the  lease  to  the  vendor 
to  make  a  footpath  in  front  of  the  premises  been  complied 
with  ?     The  purchaser  must  be  satisfied  on  this  point. 

7.  The  lease  of  »  18  ,  contains  a  covenant  that  the 
house  shall  be  used  as  a  private  dwelling-house  only.  It 
is  understood  that  no  objection  to  the  carrying  on  of  a 
profession  in  the  H.  Street  houses  is  made.  It  is  intended 
to  use  the  house  for  this  purpose^  and  an  assurance  in 
writing  must  be  obtained  from  the  lessor  that  the  covenant 
is  not  intended  to  extend  to  the  practice  of  a  profession. 


CROWX  DEBTS. 

See  Seabches. 


CTJBTEST. 

Curtesy  is  the  right  which,  on  the  death  of  a  wife,  the 
husband  has  to  an  estate  for  life  in  the  freehold  property  of 
whioh  the  wife  was,  at  her  death,  entitled  for  an  estate  in  fee 
simple,  or  in  fee  tail  in  possession  at  law,  or  in  equity.  It 
arises  only  where  the  property  in  question  is  not  conveyed 
during  the  wife's  lifetime,  and  where  the  husband  survives 
having  had  issue  6f  the  wife  bom  alive  capable  of  inheriting 
the  estate  as  her  heir.  The  husband's  estate  by  curtesy 
attaches  to  property  settled  on  a  woman  for  her  separate  use, 
or  to  whioh  she  is  entitled  as  separate  property  under  the 
Married  Women's  Property  Act,  1882,  only  if  tiie  wife  dies 
.intestate  as  to  such  property  [f). 

(0  Sope  ▼.  Hope,  (1892)  2  Ch.  336;  61  L.  J.  Cb.  441 ;  66  L.  T.  622 ;  40 
W.  R.  622. 
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There  is  no  onrtefiy  in  respect  of  lands  held  in  joint  tenancy. 

The  husband's  right  to  curtesy  out  of  the  wife's  copyhold 
lands  depends  upon  the  custom  of  the  manor  of  which  sudi 
lands  form  part.  The  curtesy  (if  the  custom  exists)  of 
husbands  married  before  the  enfranchisement  of  lands 
enfranchised  under  the  Copyhold  Acts  is  not  lost  by  such 
enfranchisement  (^).  On  a  purchase  of  copyhold  property 
enfranchised  under  these  Acts  since  the  marriage  of  a  female 
owner,  inquiry  should  be  made  as  to  what  customs  with 
regard  to  curtesy  exist  in  the  manor  of  which  such  property 
forms  or  formed  part.  ' 

Curtesy  extends  only  to  one-half  of  land  subject  to  the 
custom  of  gavelkind,  and  continues  only  while  the  husband 
remains  a  widower,  and  it  is  not  contingent  on  issue  being 
bom. 

A  tenant  by  the  curtesy  in  possession  has  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Acts  {u),  and  his  estate 
is  deemed  to  arise  under  a  settlement  made  by  his  wife  {x), 

Beqoisitions. 

1.  Did  Mrs.  A.  B.  at  any  time  have  issue  by  her  husband 
bom  alive  and  capable  of  inheriting  the  premises  contracted 
to  be  sold  ?  If  sOy  either  the  death  of  her  husband  ff.  B. 
must  be  proved^  or,  if  he  is  still  alive^  he  must  Join  for  the 
purpose  of  releasing  his  estate  by  the  curtesy, 

2.  As  A.  B.  is  selling  under  the  Settled  Land  Act  in 
reject  of  his  estate  by  the  curtesy ^  proof  must  be  given  in 
the  usual  manner  of  his  mannage^  the  death  of  Mrs.  -B.,  and 
the  birth  of  issue  capable  of  inheriting. 


CUSTOMS. 

See  Copyholds. 


(0  4  &  5  Viot.  0.  35,  8.  79 ;  15  &  16  (u)  Settled  Land  Act,  1882  (45  &  46 

Vict.  c.  61,  B.  34 ;  67  &  58  Viot.  o.  46,  Vict.  o.  38)   a  ^^i^}^)'    ,, ^  ^  ,„ 

^,  ,,,  ,  I  (x)  Settled  Land  Act,  1884  (47  &  48 

s-21(l){o).  Viot.  0.  18),  8.  8. 
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DATE. 

A  title  may,  and  often  does,  depend  upon  the  exact  date  of 
a  deed,  and  care  should  be  taken  to  see  that  all  dates  axe 
aocuratelj  stated  in  the  abstraot. 

When  two  deeds  are  executed  on  the  same  day,  the  Court 
will  inquire  which  was,  in  fact,  executed  first,  but  if  there 
is  anything  in  the  deeds  themselves  to  show  an  intention 
either  that  they  shall  t&ke  effect,  pari  passu,  or  even  that  the 
later  deed  shall  take  effect  in  priority  to  the  earlier,  in  that 
case  the  court  will  presume  that  the  deeds  were  executed 
in  such  order  as  to  .give  effect  to  the  manifest  intention  of 
the  parties  (^). 

Bequisitions. 

1.  The  date  of  the  settlement  recited  in  the  indenture 
abstracted  on  page  of  the  abstract  of  title  is  there  given 
as  1st  September,  1895,  whereas  in  the  recital  to  it  in  the 
indenture  abstracted  on  page  it  is  given  as  21st  Sep^ 
tember.     Wliich  of  these  dates  is  correct  ? 

2.  The  daie  of  the  indenture  of  th  March,  19>d  {abstract^ 
page  ),  is  blank  in  the  original.  A  statutory  declara- 
tion  must  be  made  proving  the  date  of  execution. 


DEATH. 

See  BiBTHS,  Marriages  and  Deaths. 


DEATH  OF  VENDORS  AND  FTTBGHASEBS. 

See  Vendors  and  Purchasers,  Bankruptcy  or  Death 

OP,  BEFORE  Completion. 


(tf)  Gartaide  T.  SUkstone  and  Dodsworih  Coal  and  Iron  Co.,  21  Ch.  D.  762 ; 
51 L.  J.  "  "       " 


Ch.  828;  47  L.  T.  76;  81  W.  R.  36. 
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DEATH  DUTIES. 

(i)  Succesrion  Duty. 

This  duty,  which  was  first  imposed  by  the  Suooession  Duty 
Aoty  1853  (s),  is  payable  (with  oertain  exceptions  noticed 
below)  upon  any  succession  to  real  or  personal  property 
occurring  upon  the  death  of  any  person  on  or  after  the 
19th  May,  1853.  It  is  a  first  charge  on  the  interest  of  the 
successor  and  of  all  persons  claiming  in  his  right  on  all  real 
and  leasehold  property  in  respect  of  which  such  duty  shall  be 
assessed  (a).  The  effect  of  this  is  to  render  the  interest  eyen 
of  a  honAfide  purchaser  for  value  of  any  estate  liable  for  such 
succession  duties  as  are  payable  in  respect  of  the  property 
purchased  and  have  not  been  paid  at  the  time  of  the  purchase. 
It  is  therefore  of  the  greatest  importance  that  proof  should 
be  obtained  of  the  payment  of  such  duties. 

The  definition  of  a  succession  contained  in  the  Act  {b)  is 
a  very  wide  one.  Under  it  every  disposition  of  property, 
whether  before  or  after  the  Act,  by  reason  whereof  any 
person  has  or  shall  become  entitled  to  any  property,  or 
the  income  thereof,  upon  the  death  of  any  person  either 
immediately  or  after  any  interval,  either  certainly  or  con- 
tingently, and  either  originally  or  by  way  of  substitutive 
limitation,  and  every  devolution  by  law  of  any  beneficial 
interest  in  property  or  the  income  thereof  upon  the  death  of 
any  person  to  any  other  person  in  possession  or  expectancy, 
is  deemed  to  have  conferred  on  the  person  entitled  by  reason 
of  any  such  disposition  or  devolution  a  ^'  succession." 

The  terms  "  predecessor"  and  "  successor"  respectively  are 
the  terms  used  in  the  Act  to  distinguish  the  person  from  whom 
the  interest  is  derived  and  the  person  who  subsequently 
becomes  entitled  to  it. 

In  the  case  of  the  death  of  one  of  several  joint-tenants,  the 
deceased  joint-tenant  is  deemed  to  be  a  ''  predecessor,"  and 

(«)  16  &  17  Viot.  c.  5h  («)  n%d,  88.  1,  42.  (b)  Ibid.  s.  2. 
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the  joint-tenants  or  joint-tenant  taking  by  surviyorsliip  is 
deemed  to  be  a  suooessor  (c). 

A  person  becoming  entitled  to  a  general  power  of  appoint- 
ment isy  in  the  event  of  his  making  any  appointment  there- 
imder,  deemed  to  be  entitled,  at  the  time  of  exercising  such 
power,  to  the  property  thereby  appointed  as  a  succession 
derived  from  the  donor  of  the  power,  and  where  any  person 
has  a  limited  power  of  appointment  nnder  a  disposition 
taking  effect  upon  any  death,  any  person  taking  any  pro- 
perty by  the  exercise  of  such  power  is  deemed  to  take  it  as 
a  succession  derived  from  the  person  creating  the  power  as 
predecessor  {d). 

The  extinction  of  charges  determinable  upon  the  death  of 
any  person  is  deemed  to  confer  a  succession  accruing  to  the 
person  or  persons  beneficially  entitled  to  the  property  subject 
to  such  determinable  charges  (e).  So  also  the  extinction  of 
any  benefit  determinable  on  the  death  of  any  person  who  has 
made  any  disposition  of  property,  not  being  a  bond  fide  sale 
whereby  any  such  benefit  was  reserved  to  the  grantor,  is 
deemed  to  confer  a  succession  equal  in  annual  value  to  the 
yearly  value  of  such  benefit  (/). 

Fraudulent  dispositions  made  to  evade  duty  are  deemed  to 
confer  successions,  the  person  making  such  disposition  being 
deemed  to  be  the  predecessor  (g). 

Succession  duty  is  not  payable  until  the  successor  becomes 
entitled  in  possession  to  his  succession,  or  in  the  case  of 
outstanding  determinable  interests  until  the  determination 
thereof  (h) ;  but  the  Commissioners  have  power,  upon  the 
application  of  any  person  entitled  to  a  succession  in  expect- 
ancy, to  commute  the  duty  presumptively  payable  in  respect 
of  such  succession  for  a  certain  sum  to  be  presently  paid  (t). 

The  Act  provides  that  no  bond  fide  purchaser  for  value 
under  a  title  not  appearing  to  confer  a  succession  shall  be 
subject  to  any  duty  by  reason  of  any  intrinsic  circumstance 

(e)  16  &  17  Viot.  0.  61,  s.  3.  {ff)  Ibid.  8.  8. 

Id)  Ibid.  8.  4.  (A)  j^id.  8.  20. 

(e)  Ibid.  8.  6.  /.^   «^       ^j 

If)  Ibid.  8.  7.  ^  ^  ^^'  ^'  *^* 
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of  whioh  he  shall  not  have  had  notice  at  the  time  of  the  pur- 
ohase,  and  every  receipt  and  certificate  purporting  to  be  in 
discharge  of  the  whole  duty  payable  for  the  time  being  in 
respect  of  any  succession  or  any  part  thereof,  exonerates  a 
h(mA  fide  purchaser  for  value,  notwithstanding  any  suppres- 
sion or  mis-statement  in  the  account  upon  the  footing  whereof 
the  same  was  assessed,  or  any  insufficiency  of  such  assess- 
ment (A;). 

The  Customs  and  Inland  Bevenue  Act,  1889  (/),  provides 
that  real  and  leasehold  property  shall  not,  as  against  a  pur- 
chaser for  value,  remain  charged  with  any  sum  for  succession 
duty  after  the  expiration  of  twelve  years  from  the  happening 
of  the  event  which  gave  rise  to  an  immediate  claim  to  such 
duiy  (m).  In  perusing  an  abstract,  the  conveyancer  should 
consider  whether  any  event  disclosed  within  twelve  years 
gives  rise  to  an  immediate  claim  to  succession  duty.  Events 
most  likely  to  give  rise  to  such  claims  are  deaths,  and  the 
exercise  of  powers  of  appointment. 

In  addition  to  claims  arising  upon  events  which  happen 
during  the  twelve  years  immediately  preceding,  it  is  necessary 
to  bear  in  mind  that  there  may  be  inchoate  claims  to  duty  not 
yet  payable.  For  instance,  if  in  the  year  1880  a  tenant  for 
life  and  a  remainderman  conveyed  to  a  purchaser,  and  if, 
when  the  title  is  afterwards  investigated,the  tenant  for  life  is 
still  alive,  the  estate  will  be  liable  to  duty  in  the  future  upon 
the  death  of  the  tenant  for  life,  and  in  such  case  the  pur- 
chaser should  insist  upon  the  duty  being  commuted  before 
completion. 

The  following  are  the  principal  events  of  the  nature  of  suc- 
cessions in  respect  of  which  no  duty  is  payable : — 

(1)  Where  a  succession  has  occurred  upon  the  death  of  a 
person  before  the  19th  May,  1853  (n). 

(2)  In  respect  of  an  interest  surrendered  or  extinguished 

before  the  19th  May,  1853  (o). 


(*)  16  &  17  Vict.  c.  61,  8.  12. 
\t)  62  &  63  Viot.  0.  7. 
(m)  Ilnd,  s.  12. 


(n)  16  k  17  Viot.  0.  51,  m.  2,  64. 

(o)  md,  8.  18. 
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(3)  On  a  saooession  from  husband  to  wife  or  from  wife  to 
husband  (jt?). 

(4)  Whenever  legacy  duty  has  been  paid  in  respect  of  the 
property  in  question  (q). 

(5)  Where  the  successor  is  the  lineal  issue  or  lineal  ancestor 
of  the  predecessor  in  respect  of  any  succession  to  pro- 
perty on  which  probate  duty  or  account  duty  shall 
have  been  paid  (r). 

(6)  Where  the  successor  is  the  lineal  issue  or  lineal  ancestor 

of  the  predecessor  in  respect  of  any  succession  charge- 
able with  estate  duty  («). 

(7)  Where  the  successor  is  the  lineal  issue  or  lineal  ancestor 
of  the  deceased,  and  the  property  is  settled  and  estate 
duty  has  been  paid  in  respect  of  it  since  the  date  of 
the  settlement  (t). 

(8)  Where  the  net  value  of  the  property,  in  respect  of  which 
estate  duty  is  payable  on  the  deatibi  of  the  predecessor, 
exclusive  of  property  settled  otherwise  than  by  the 
will  of  the  predecessor,  does  not  exceed  1,000/.,  and 
where  estate  duty  has  been  paid  in  respect  of  that 
estate,  succession  duty  is  not  payable  under  the  will  or 
intestacy  of  the  predecessor  {u). 

(9)  Where  the  whole  succession  or  successions  derived  from 

the  same  predecessor,  and  passing  upon  any  death,  do 
not  amount  in  value  to  100/.,  and  where  the  succession 
is  of  less  value  than  20/.  (a*). 

(10)  No  succession  duty  is  payable  on  an  advowson  or  next 
presentation  unless  the  same  is  sold  (y). 

In  cases  not  within  the  above  exceptions,  a  purchaser  must 
insist  upon  the  production  of  the  receipt  of  the  Inland 
Bevenue  office,  or  the  certificate  of  the  Commissioners  showing 
payment.    As  legacy  duty  and  succession  duty  are  not  both 


{p)  16  &  17  Vict.  0.  61,  s.  18.  Vict.  o.  30),  a.  1,  Sohed.  1. 

(q)  IHd,    Howe,  Earl  ▼.  Litehfield,  (Q  Ibid,  bb.  6  (2),  22  (2)  (a) ;  61  &  62 

Barl,  L.  R.  2  Oh.  166  ;  36  L.  J.  Oh.  Vict.  o.  10,  s.  13. 
813 ;  16  L.  T.  436 ;  16  W.  R.  323.  (u)  Ibid.  s.  16. 

(r)  44  &  46  Vict.  o.  12,  s.  41.  Ix)  16  k  17  Vict.  o.  61,  b.  18. 

(f)  Unanoe  Aot,   1894  (67  &  68  (y)  Ibid.  b.  24. 
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payable  in  respect  of  the  same  suooession,  a  purchaser  may  be 
satisfied  with  proof  that  legacy  duty  has  been  paid  {z). 

In  the  case  of  a  sale  of  settled  property  under  an  over- 
riding  power,  or  under  the  powers  conferred  by  the  Settled 
Estates  Act,  1877,  or  the  Settled  Land  Act,  1882,  the 
liability  to  succession  duty  is  transferred  to  the  purchase- 
money  (a). 

(ii)  Estate  Duty  and  Settlement  Estate  Duty. 

All  property,  real  or  personal,  settled  or  not  settled,  which 
passes  on  the  death  of  every  person  dying  on  or  after  the 
2nd  August,  1896,  is  liable  to  a  duty  called  ^'estate  duty"  {b). 
Property  passing  on  death  is  deemed  to  include — 

(1)  Property  of  which  the  deceased  was  at  the  time  of  his 

death  competent  to  dispose,  or  of  which  he  would  have 
been  competent  to  dispose  had  he  at  that  time  been  m 
juri8  (c).  This  includes  property  over  which  the 
deceased  had  a  general  power  of  appointment,  whether 
such  power  was  exercisable  by  instrument  inter  mvoSf 
or  by  will,  or  both,  and  also  property  of  which  he  was 
tenant  in  tail,  whether  in  possession  or  not,  but  does 
not  include  property  over  which  he  had  only  special 
power  of  appointment  unless  such  special  power  was 
created  by  the  deceased  himself,  nor  does  it  include 
property  over  which  the  deceased  had  only  a  mort- 
gagee's power  of  sale,  or  property  of  which  he  could 
dispose  as  tenant  for  life  under  the  Settled  Land  Act, 
1882  (rf). 

(2)  Property  in  which  the  deceased  or  any  other  person 

had  an  interest  ceasing  on  his  death  to  the  extent  to 
which  a  benefit  accrues  or  arises  by  the  cesser  of  such 
interest,  but  exclusive  of  property  the  interest  in  which 
of  the  deceased  or  other  person,  was  only  an  interest 

{z)  Eow«j  Earl  T.  Litchfield,  Earl,  dale  v,  Meadotct,  L.  B.  6  Ch.  501 ;  40 
L.  R.  2  Ch.  156  ;  36  L.  J.  Ch.  313  ;      ^'  J-  Oh.  140  ;  24  L.  T.  113. 


16  L.  T.  436 ;  16  W.  R.  323.  W  '/J  ^.^^^^(^C  ^^'  «'  ^• 

(a)  16  &  17  Vict. 0.  61,  s.  42 ;  Lug^  (d)  Ibid.  s.  22  (2)  (a). 
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as  holder  of  an  office  or  recipient  of  the  benefits  of  a 
chariiy  or  as  a  corporation  sole  (e). 

(3)  Property  taken  as  a  donatio  mortis  causd^  or  taken  under 

a  disposition  made  by  the  deceased  purporting  to 
operate  as  an  immediate  gift  inter  vivos  which  has  not 
been  made  bond  fide  one  year  before  the  death  of  the 
deceased,  and  property  taken  imder  any  gift,  whenever 
made,  of  which  honA,  fide  possession  and  enjoyment 
has  not  been  assumed  by.  the  donee  immediately  upon 
the  gift,  and  thenceforward  retained  to  the  entire 
exclusion  of  the  donor,  or  any  benefit  to  him  by  con- 
tract or  otherwise  (/). 

(4)  Property  which  the  deceased  has,  either  by  himself 

alone,  or  in  concert  or  by  arrangement  with  any  other 
person,  caused  to  be  vested  in  himself  and  any  other 
person  jointly,  so  that  the  beneficial  interest  therein, 
or  in  some  part  thereof,  passes  or  accrues  by  survivor- 
ship on  his  death  to  such  other  person  (g), 

(5)  Property  passing  under  any  settlement  made  by  any 

deed  or  other  instrument  not  taking  effect  as  a  will, 
whereby  an  interest  in  such  property  for  life,  or 
any  other  period  determinable  by  reference  to  death, 
is  reserved  to  the  settlor,  or  whereby  the  settlor  reserved 
to  himself  a  power  of  revocation  (A). 

(6)  Money  received  under  a  policy  of  assurance  when  the 

policy  has  been  kept  up  by  the  deceased  for  the  benefit 
of  a  donee  (e). 

(7)  Any  interest  purchased  or  provided  by  the  deceased, 

either  by  himself  alone,  or  in  concert  or  by  arrange- 
ment with  any  other  person,  to  the  extent  of  the 
beneficial  interest  accruing  or  arising  by  survivorship 
or  otherwise  on  the  death  of  the  deceased  {K), 

W  67  &  68  Vict.  c.  30,  b.  2  (1)  (b).  (A)  57  &  58  Vict.  o.  30,  s.  2  (1)  (o) ; 

(/)  iWrf.  B.  2  (1)  (o) ;  44  &  46  Viot.  44  &  46  Vict.  o.  12,  s.  38  (2)  (o) ;  62 

c  12, 8.  38  (2)  (a) ;  62  &  63  Viot.  o.  7,  &  63  Viot.  o.  7,  b.  11  (1). 

8, 11  (1).  (i)  67  &  68  Viot.  o.  30,  s.  2  (1)  (o) ; 

is)  67  &  68  Viot.  0. 30,  s.  2  (I)  (o) ;  44  4  46  Viot.  o.  12,  b.  38  (2)  (c) ;  62  & 

44  k  46  Viot.  o.  12,  b.  38  (2)  (b) ;  62  63  Viot.  o.  7,  s.  11  (1). 

k  63  Viot  0.  7,  B.  II  (1).  W  67  &  68  Viot.  o.  30,  b.  2  (1)  (a). 
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Property  passmg  on  death  is  not  deemed  to  indude 
property  held  by  the  deceased  as  trustee  for  another  person, 
except  where  he  is  trustee  under  a  disposition  made  by  himself 
within  a  year  of  his  death,  or  where  possession  or  enjoyment 
has  not  been  bond  fide  assumed  by  the  beneficiary  immediately 
on  the  creation  of  trust  and  thenceforward  retained  to  the 
entire  exclusion  of  the  deceased,  or  any  benefit  to  him  by 
contract  or  otherwise  (/). 

There  are  certain  cases  of  exemption  fromi  estate  duty. 
Those  affecting  the  subject  of  investigation  of  title  are — 

(1)  Property  passing  on  the  death  of  the  deceased  by  reason 

of  a  bond  fide  purchase  from  the  person  under  whose 
disposition  the  property  passes  (m). 

(2)  The  falling  into  possession  of  any  lease  for  lives  granted 

for  full  consideration  in  money  or  money's  worth  (w). 

(3)  The  determination  of  an  annuity  for  lives  granted  for 

full  consideration  in  money  or  money's  worth  (m). 

(4)  No  estate  duty  is  payable  on  an  advowson  or  right  of 

next  presentation  unless  such  advowson  or  right  of 
next  presentation  is  sold  (n). 

(5)  Where  the  net  value  of  the  estate  does  not  exceed 

100/.  (o). 

(6)  Where    an  interest    in    expectancy  has,  before  the 

2nd    August,   1894,  been  sold   or   mortgaged,  the 
purchaser  or  mortgagee  takes  free  from  estate  duty  (p). 

(7)  Where  husband  or  wife  is  entitled  either  solely  or 
jointly  with  the  other  to  the  income  of  any  property 
settled  by  the  other  under  a  disposition  which  has 
taken  effect  before  the  2nd  August,  1894,  and  on  his 
or  her  death  the  survivor  becomes  entitled  to  the 
income  of  the  property  settled  by  such  survivor,  estate 
duty  is  not  payable  in  respect  of  such  property  until 
the  death  of  the  survivor  (g). 

(8)  Where,  on  or  after  the  1st  July,  1896,  the  interest  of 

(f)  67  &  68  Vict.  0.  80,  b.  2  (3).  (o)  Ibid.  s.  17. 

(m)  IHd,  8.  3  (1).  (p)  Jhid,  B.  21  (3). 

W  Ibid  B.  16  (4) ;  16  &  17  Viot.  /  ^.  ,,  g^  (^^,, 

0.  61,  6.  24.  ^" 
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the  settlor  of  settled  property  is  enlarged  by  the 
death  of  any  person  entitled  in  remainder,  or  where 
settled  property  reverts  on  the  death  of  a  tenant 
for  life  to  the  original  settlor,  the  property  is  not 
deemed  to  pass  on  such  death  so  as  to  be  liable  to 
estate  duty  (r). 

(9)  Where  estate  duty  has  already  been  paid  in  respect  of 
settled  property  sinoe  the  date  of  the  settlement,  estate 
duty  is  not  payable  in  respect  of  it  until  the  death  of 
a  person  who  was  competent  to  dispose  of  the  pro- 
perty {a)  and  who,  if  subsequent  limitations  continue 
to  subsist  on  his  death,  was  also  mi  Juris  {t). 

(10)  Where,  in  the  case  of  settled  property,  the  interest  of 
any  person  under  the  settlement  fails  before  it  becomes 
an  interest  in  possession,  and  subsequent  limitations 
continue  to  subsist,  the  property  is  not  deemed  to  pass 
on  his  death  (u). 

(11)  Where  the  deceased  has  purchased  an  annuity  for  the 
life  of  himself  and  of  some  other  person,  and  the  sur- 
vivor of  them,  or  to  arise  on  his  own  death  in  favour 
of  some  other  person,  and  such  annuity  does  not 
exceed  25/.,  estate  duty  is  not  payable  in  respect  of 
that  annuity,  or  if  there  is  more  than  one  such  annuity, 
in  respect  of  the  first  annuity  granted  {x). 

Settlement  estate  duty  is  imposed  where  property  in  respect 
of  which  estate  duty  is  leviable  is  settled  by  the  will  of  a 
deoeased,  or  having  been  settled  by  some  other  disposition, 
passes  on  the  death  of  the  deceased  to  some  person  not  com- 
petent to  dispose  of  the  property  (y). 

The  following  are  the  principal  cases  of  exemption  from 
settlement  estate  duty: — 

(1)  Where  the  only  life  interest  in  the  property  after  the 


(r)  Finanoe  Act,  1896  (69  &  GOViot.      Vict.  o.  10),  b.  13. 
28),  88.  14,  16.  (u)  67  &  68  Vict 

(«)  67  &  68  Vict.  c.  30,  8.  6  (2) ;  as  (x)  Ibid.  8.  16  (1). 


c.  28),  88.  14,  16.  iu)  67  &  68  Vict.  o.  30,  8.  6  (3). 

(«)  67  &  68  Vict.  c.  30,  8.  6  (2) ;  as  {x\  Ibid.  8.  16  il), 

to  meaning  of  competent  to  dispoee,  (y)  Ibid.  8.  6  (1) ;  aa  to  meaning 


see  Ibid.  8.  22  (2)  (a),  p.  90.  of  competent  to  dispose,  see  Ibid 

(0  Finance  Act,   1898  (61   &  62      8.  22  (2)  (a),  p.  90. 
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death  of  the  deceased  is  that  of  a  wife  or  husband 
of  the  deceased  (^). 

(2)  Where  it  had  ahready  been  paid  once  during  the  con- 
tinuance of  the  settlement  (2). 

(3)  Where  the  net  value  of  the  property  does  not  exceed 

1,000/.,  and  estate  duty  has  been  paid  (a). 

(4)  In  respect  of  property  settled  by  a  disposition  which 

has  taken  effect  before  the  2nd  August,  1894  (6). 

(5)  As  settlement  estate  duty  is  only  payable  in  respect  of 

property  upon  which  estate  duty  is  leviable,  the  cases 
of  exemption  from  estate  duty  are  also  cases  of  ex- 
emption from  settlement  estate  duty  {c). 
A  rateable  part  of  the  estate  duty  on  an  estate  in  propor- 
tion to  the  value  of  any  property  which,  prior  to  the  Land 
Transfer  Act,  1897  {d)y  did  not  pass  to  the  executor  as  such, 
is  made  a  first  charge  on  the  property  in  respect  of  which 
duly  is  leviable  {e).  There  is,  however,  no  provision  in  the 
Act  charging  with  the  payment  of  estate  duty  any  property 
which,  prior  to  the  Land  Transfer  Act,  1897  {d)^  passed  to 
the  executor  as  such,  and  consequently  the  estate  duty  .and 
settlement  estate  duty  on  all  such  property  are  payable  out  of 
the  residuary  estate  (/).  In  cases,  therefore,  where  leasehold 
estates  have  been  specifically  bequeathed,  there  is  no  neces- 
sity for  a  purchaser  to  make  inquiries  as  to  the  payment  of 
these  duties. 

Settlement  estate  duty  leviable  in  respect  of  personal  pro- 
perty settled  by  the  will  of  a  person  dying  on  or  after  the 
1st  July,  1896,  is  payable  out  of  the  settled  legacy  or  pro- 
perty in  respect  of  which  the  settlement  estate  duty  is  levi- 
able (g) ;  but  it  is  conceived  that  this  provision  does  not  cast 
any  obligation  upon  the  purchaser  to  see  that  settlement  estate 
duty  has  been  paid. 

(y)  57  &  68  Vict.  c.  30,  8.  6  (1)  {e)  57  &  68  Vict.  o.  30,  a.  9  (1) ; 

(a)  (b).  60  &  61  Vict.  c.  66,  b.  5. 

K  ^A  I'  ^iV^>^^'  (/)  ^  Culverhouse,  Cook  v.  CWwr- 

m  ■^"  f *  9?  lA'  *<««*»  (1896)  2  Ch.  261 ;  66  L.  J. Ch. 

8  ^:  I:  Iw  ''' ' ''  ^-  ^- '''  '^''^'^ ''' 

(d)  60  &  61  Vict.  c.  66.  (^)  69  &  60  Vict.  c.  28,  s.  19. 
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The  twelve  years'  limit  applies  to  estate  duty  as  well  as 
to  saooession  duty,  and  bond  fide  purohasers  for  value  without 
notioe  are  protected  {h). 

In  cases  where,  in  consequence  of  the  merger  of  a  life 
interest  in  the  reversion  expectant  thereon,  no  property  ^tu-^ojAj 
ally  passes  on  the  death  of  the  owner  of  the  life  interest,!^* 
estate  duty  is  not  payable.     And  where  a  tenant  for  life'^M* 
appointed  to  her  son  subject  to  her  life  interest,  and  subse-^ln^^^ 
quently  surrendered  her  life  interest  to  him,  it  was  held  that,  vjQj/^  rt /^ 
upon  the  death  of  the  tenant  for  life,  estate  duty  was  not  a     f^  KV/ 
payable  in  respect  of  the  property  appointed  to  the  son  («).  ^ 

The  payment  of  estate  duty  is  proved  by  the  receipt  of  the  In-  p  0^ 
land  Revenue  Office  or  by  the  certificate  of  the  Gommissioners(A;) . 

(ill)  Legacy  Duty. 

It  is  important,  in  deeding  with  a  reversionary  interest 
under  a  will,  to  ascertain  whether  legacy  duty  has  been  paid. 
Where  personal  property  is  given  in  succession  to  persons 
who  are  chargeable  with  duty  at  one  and  the  same  rate, 
leg&oy  duty  is  at  once  payable  out  of  the  corpus  so  given ; 
but  where  the  beneficiaries  do  not  pay  the  same  rate  of  duty, 
legacy  duty  is  not  immediately  charged  on  the  corpus,  but  is 
charged  upon  the  beneficial  interest  of  each  legatee  when  his 
interest  falls  into  possession,  and  the  persons  entitled  to  a 
temporary  interest  pay  the  legacy  duty  by  four  equal  annual 
instalments  (/). 

The  payment  of  legacy  duty  is  proved  by  a  copy  of  the 
entry  in  the  books  of  the  Commissioners  of  the  payment  of 
the  duty  (w),  by  production  of  the  Commissioners'  receipt  (n), 
by  a  production  of  a  receipt  for  the  legacy,  or,  in  the  case  of 
an  annuity,  a  receipt  for  the  first  four  annual  payments 
stomped  with  the  amount  of  duty  payable  (o). 

(A)  67  &  68  Vict.  c.  30,  s.  8  (2),  18.  m  The  Legacy  Duty  Act,  1896 ; 

(t)  AtU-Gen.    v.   Beeeh,   (1898)   2  36  Geo.  3,  o.  62,  s.  12. 
Q.  B.  147  ;  67  L.  J.  Q.  B.  685 ;  78  (m)  36  Geo.  3,  o.  62,  s.  12. 

L.  T.  684  ;  46  W.  R.  436.  (n)  Ibid,  s.  36. 

(*)  67  &  68  Vict.  0.  80,  s.  11  (1).  (o)  Ibid.  s.  27. 
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(iy)  Probate  and  Account  Dntiei. 

These  duties,  in  the  ease  of  deaths  prior  to  the  2nd  Augnst, 
1894,  have  been  superseded  by  estate  duty.  The  payment 
of  probate  (or,  in  the  case  of  intestaoy,  administration)  duty 
took  place  at  the  time  of  the  proof  of  the  will  or  the  grant  of 
letters  of  administration.  Ab  probate  and  letters  of  adminis- 
tration are  not  granted  until  the  duty  has  been  paid  {p)^  a  pur- 
ohaser  may  assume  that  where  a  will  has  been  proved  or  letters 
of  administration  have  been  granted,  this  duty  has  been  paid. 
The  aooount  duty  formerly  chargeable  imder  the  Customs  and 
Inland  Bevenue  Act,  1881  (^),  was  not  made  a  charge  upon  the 
property  in  respect  of  which  it  was  paid.  No  inquiry  into  the 
payment  of  this  duty  need,  therefore,  be  made  by  a  purchaser. 

In  the  foregoing  sketch  the  writers  have  only  endeavoured 
to  draw  attention  to  some  of  those  points  in  relation  to  death 
duties  which  are  most  likely  to  arise  in  the  perusal  of  abstracts, 
and  which  it  would  be  the  duty  of  the  solicitor  to  a  purchaser  or 
mortgagee  to  inquire  into.  To  attempt  any  further  account  of 
this  difScult  subject  would  merely  enlarge  the  size  of  this  work 
without  making  any  corresponding  addition  to  its  utility. 

Bequisitions. 

1.  The  receipts  for  the  mccemon  duties  payable  on  the 
deaths  of  Miss  A.  and  Mrs.  B.  must  be  produced. 

2.  The  additional  duty  payable  on  the  increased  value  of 
the  property  on  the  determination  of  the  ninety-nine  yeari 
lease  must  be  borne  by  the  vendor.  This  duty  must  be  com- 
muted  or  otherwise  provided  for  (r). 

3.  The  succession  duty  which  will  become  payable  on  the 
death  of  the  annuitant  must  be  commuted  or  otherwise  pro- 
videdfor. 

4.  The  death  of  Mrs.  C.  must 'be  proved^  and  the  receipts 
for  the  succession  duty  payable  on  her  death  and  on  the  deaths 

(p)  Cnfltoms  and  Inland  Eeyenne  (r)  lU  Kidd  and  Qibhcni  Contraeiy 

Act,  1881  (44  &  46  Vict.  o.  12),  8.  30.       (189?)  1  Ch.  696  ;  62  L.  J.  Ch.  436 ; 
^  ^  '  68  L.  T.  647 ;  41  W.  B.  607  ;  3  B. 

(q)  Ibid,  8.  38.  268. 
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of  the  several  other  annuitants  who  died  after  the  Succession 
Duty  Act  came  into  force  («),  must  be  produced. 

5.  A.  B.  appears  to  have  died  within  a  year  of  the  date  of 
the  voluntary  conveyance  to  his  wife.  Estate  duty  therefore 
became  payable  on  his  death.  The  receipt  for  this  duty 
must  be  produced. 

6.  Have  the  duties  which  became  payable  under  the 
Finance  Act,  1894,  on  the  death  of  X.  Y,  been  paid?  A 
certificate  of  discharge  of  the  Commissioners ,  or  the  receipts 
of  the  Inland  Revenue  office  must  be  produced. 


DEBENTUBES. 


Debentures  may  be  taken  to  inolude  almost  any  instru- 
ments (other  than  mortgages  in  usual  form,  and  aooeptanoes) 
providing  for  the  payment  by  a  company  of  money  at-  a 
fatore  date.  They  usually,  but  not  necessarily,  have  con- 
ditions indorsed  subject  to  which  they  are  issued,  and  which 
frequently  effect  a  charge  on  the  property  of  the  company, 
either  directly  or  by  reference  to  a  trust  deed. 

Debentures  are  sometimes  issued  as  fixed  charges,  and 
Bometimes  as  a  floating  security,  and  sometimes  as  a  fixed 
charge  on  realty,  and  as  a  fioating  security  as  to  other  assets. 
A  floating  security  is  an  equitable  charge  on  the  assets  for  the 
time  being  of  the  company  as  a  going  concern  attaching  to 
the  subject  charged  in  the  varying  condition  in  which  it 
happens  to  be  from  time  to  time ;  until  the  debenture  holders 
intervene,  or  a  receiver  is  appointed,  or  a  winding-up  order  is 
made,  or  resolution  for  winding-up  passed,  the  company  can 
deal  with  the  property  charged  by  such  a  security  in  any 
of  the  ways  necessary  for  carrying  on  its  business  in  the 
ordinary  course  (^. 

If  there  is  no  agreement  to  suspend  the  right  of  the  persons 

(*)  19th  May,  1853,  L.  J.  Ch.  778 ;  52  L.  T.  798 ;  33 

(0  Wheatki/Yf  Silkstoi\e  and  Eaigh      W.  R.  797. 
Moor  Coal  Co,,  29  Ch.  D.  715 ;   64 

J.  H 
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in  whose  favonr  a  floating  charge  is  given,  they  may  intervene 
at  any  time.  The  right  to  intervene  is,  however,  usually,  hy 
the  conditions  indorsed  on  the  debenture,  limited  by  agree- 
ment to  the  ooourrence-  of  speoified  events. 

Where  a  company  issued  debentures  by  which  it  undertook 
to  pay  the  principal  at  a  distant  day,  and  interest  on  fixed 
days'  half-yearly,  and  charged  by  way  of  floating  security 
all  its  property  present  and  future,  sjid  a  condition  indorsed 
on  the  debentures  provided  that,  notwithstanding  the  charge, 
the  company  might,  in  the  course  and  for  the  purpose  of  its 
business,  sell  or  otherwise  deal  with  its  property  until  default 
should  be  made  in  payment  of  interest  for  three  months  after 
the  same  should  have  become  due,  or  imtil  an  order  or 
resolution  for  winding-up,  and  the  company  after  an  instal- 
ment of  interest  had  been  due  more  than  three  months,  bat 
before  the  debenture  holders  had  taken  any  step  to  enforce 
their  security,  by  an  issue  of  bonds  mortgaged  specific  assets, 
it  was  held  by  the  House  of  Lords  upon  the  construction  of 
the  condition  that  after  the  expiration  of  the  three  months 
the  debentures  remained  a  floating  security  until  the  holders 
took  some  step  to  enforce  them  and  prevent  the  company 
from  dealing  with  its  property,  and  that  the  debenture 
holders  were  not  entitled  to  an  injunction  restraining  the 
company  from  paying  interest  to  the  bondholders  {u). 

Every  company  has  not  power  to  borrow  money  or  to  mort- 
gage, but  express  power  is  not  required  to  enable  a  company 
to  do  so,  and  power  is  readily  implied;  thus,  all  trading 
companies  have  an  implied  power  to  borrow  money  for  tho 
purposes  of  their  business  {x). 

When  a  title  is  offered  dependent  upon  a  mortgage  given 
by  a  company,  the  following  questions  should  be  considered : — 
(1)  Has  the  company  power  to  borrow,  either  expressed  or 
implied  by  its  being  a  trading  company  or  otherwise  ?  (2)  Is 

(«)  Oovemmenti    Stock   and   other  (x)  General  Auction,    £»tate,    and 

Securities    Investment  Co,,    Ltd,    ▼•  Monetary  Co,  y.  Smithy  (1891)  3  Ch. 

Manila  Rail,  Co.,  Ltd.,  (1897)  A.  0.  432;  60  L.  J.  .Gh.  723;   65  L.  T. 

81 ;  66  L.  J.  Ch.  102 ;  75  L.  T.  553 ;  188 ;  40  W.  B.  106. 
45  W.  B.  353. 


D£B£NTUB£&-^£EDS.  ^ 

ilia  power  general  or  limited  to  any  partipnlar  purpose  or 
amount?  (3)  Has  the  company  power  to  mortgage  the  pro-- 
perty  in  question  P  (4)  If  the  company  has  issued  debentures, 
do  they  constitute  a  legal  charge  on  the  property,  and,  if  a 
flpatmg  charge,  has  any  event  happened  to  cause  such 
floating  charge  to  become  effective. 

Beqnisitions. 

1.  A  copy  of  the  debentures  issued  by  the  A.  B.  Com' 
pant/y  Limited^  must  be  supplied^  and  the  trust  deedy  if  any y, 
referred  to  therein  must  be  abstracted, 

2.  Has  any  default  been  made  or  event  happened  which^ 
under  the  conditions  indorsed  on  the  debentures  or  under  the 
trust  deedj  gives  the  debenture  holders  the  right  to  intervene  ? 


DEBTS. 

See  Charges  by  Will. 


PECLAEATIONS. 

See  Vesting  Declarations  and  Orders. 


DEEDS. 

Attestation  of  a  deed  is  not  usually  necessary,  but  a  deed 
executed  before  the  13th  August,  1859,  under  a  power  must 
comply  with  the  terms  of  that  power  regarding  attestation, 
if  executed  on  or  since  that  date,  attestation  by  two  wit- 
nesses is  sufficient  (y). 

In  the  case  of  marksmen,  the  deed  usually  contains  a 
signed  attestation  clause  showing  that  the  mark  was  duly 
made  by  the  party  whose  signature  it  represents,  and  that  the 
deed  was  read  over  and  explained  to  him,  but  there  does  not 

(y)  22  &  23  Vict  c.  36,  B.  12. 
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appear  to  be  anj  authority  to  the  effect  that  attestation  is* 
neoessazy  eyen  in  this  ease. 

The  sealing  and  delivery  of  a  deed  are  essential  to  its 
validity.  Signing  was  not  neoessaiy  prior  to  the  Statute  of 
Frauds,  and  it  is  a  moot  point  whether  it  is  now  neoessaiy 
when  the  subject-matter  is  within  the  Statute  o£  Erauds  {y). 
On  the  one  hand  Blaokstone  expresses  an  opinion  that  it  is  (s), 
while  according  to  other  authorities,  such  as  Preston  (a),  it  is 
not,  and  the  decision  in  Cooch  v.  Ooodman  (i),  if  anything, 
adds  to  the  doubt. 

The  alteration  of  a  deed  in  a  material  particular  after 
execution  makes  it  void  (c),  but  not  so  the  filling  in  of  the 
date  or  the  names  of  occupiers  of  land  conveyed,  or  similar 
additions  consistent  with  the  purpose  of  the  deed,  even  if 
done  by  the  party  to  whom  it  is  delivered  (d) ;  and  inasmuch 
as  a  deed  cannot  be  altered  after  it  is  executed  without  fraud 
or  wrong,  it  will  be  presumed,  until  the  contrary  is  shown, 
that  alterations  or  interlineations  were  made  before  execu- 
tion (e).  '       '■ 

The  fact  that  a  deed  has  been  mode  void  by  its  alteration 
in  a  material  particular  does  not  have  the  effect  of  revesting 
the  estate  in  the  person  by  whom  it  was  conveyed  (/). 

See  Appointments  —  Consideration — Covenani'S  — 
Estoppel — Registration  of.  Deeds  and  Wills 
— Stamps — Title  Deeds. 

EequisitioiL 

It  appears,  on  examining  the  deeds  toith  the  abstract,  that 
the  indenture  of  ,  189  ,  has  been  altered  in  a  material  part* 
What  evidence  does  the  vendor  offer  that  such  alteration  was 
made  pnor  to  execution  ? 

« 

(y)  29  Car.  2,  o.  3.  Q.  B.  673 ;  37  L.  J.  Q.  B.  201 ;  16 

[z)  Blacketone,  306.  '  W.  R.  1045 ;  9  B.  &  S.  607 :  AdutU 

[a)  Shep.JTouchstoxie,  56,  n.  v.  Hwesy  9  L.  T.  110 ;  33  Bear.  52; 

680  ;  2  G.  &  D.  159 ;  9  Jur.  (N.  S.)  1063 ;  2  N.  R.  474; 


(a)  Shep.  T< 
lb)  2  Q.  B. 
Jur.  779. 


6  Jur.  779.  11  W.  R.  1092. 

(e)  <S^;/my.Prt(tf,  L.  R.  2Ex.  189;  {e)  Doe  cL  Taium  t.  Catomore,  16 

36  L.  J.  Ex.  93 ;  16  L.  T.  21 ;  15  Q.  B.  746. 

W.  R.  749.  (/)  JT^ard  Lord  v.  lumley,  6  H.  & 

{d)  Aldout  V.  Cornwall,  L,  R.  3  •  N.  666 ;  29  L.  J.  Ex.  372. 
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DEPOSIT  OF  TITLE  DEEDS. 

See  Equitable  Mortgage. 


DESCENT. 

The  desoent  of  real  estate  of  inheritanoe  in  cases  of  death 
on  or  after  the  let  Januaiy,  1834,  is  governed  by  the  follow- 
ing rules : — 

As  regards  both  estates  in  fee  simple  and  fee  tail — 

(1)  In  every  case  desoent  is  to  be  traced  from  the  purchaser 

(defined  to  mean  the  person  who  last  acquired  the 
land  othepvise  than  by  descent  or  than  by  any  escheat, 
partition,  or  indosure,  by  the  efEeot  of  which  the  land 
became  part  of  or  descendible  in  the  same  manner  as 
other  land  acquired  by  descent)  (^). 

(2)  The  estate  descends  in  the  first  place  lineally  to  the ' 
issue  of  the  purchaser  ad  infinitum. 

(3)  Males  take  before  females  of  the  same  consanguinity 
to  the  purchaser. 

(4)  Of  two  •r  more  males  of  the  same  consanguinity,  the 
eldest  inherits,  but  females  of  equal  consanguinity 
take  together  as  coparceners. 

(5)  Issue  of  the  children  of  the  purchaser  represent  (t.^., 

take  the  place  of)  their  ancestor  in  infinitum. 
As  regards  estates  in  fee  simple  the  f ollovmig  additional 
rules  apply : — 

(6)  On  failure  of  the  issue  of  the  purchaser  the  inheritance 

goes  to  his  nearest  lineal  ancestor  (A). 

(7)  Among  lineal  ancestors  of  the  purchaser  the  paternal 
line  is  always  preferred  to  the  maternal  (t). 

(8)  The  issue  of  an  ancestor  in  infinitum  represents  such 
ancestor,  but  relations  of  the  whole  blood  cuid  their 
issue  are  preferred  to  relations  of  the  half-blood  {k). 

,^)  3&4Wm.  4,  0. 106,  fls.  1,  2..  .<t)iWrf.  b.  7. 

(A)  ibid.  B.  6.    .      ..  {k)  Ibid,  8.  9. 


JO?  Descent. 

(9)  On  the  failure  of  male  paternal  ancestors  the  mother 
of  the  more  remote  male  paternal  ancestor  is  preferred 
to  the  mother  of  the  less  remote  male  paternal  anoestor, 
and  the  same  rule  applies  to  the  mothers  of  male 
maternal  ancestors. 

(10)  Where,  in  cases  of  death  after  the  13th  August,  1859, 
there  is  a  total  failure  of  heirs  of  the  purchaser,,  or 
where  anj  land  is  descendible  as  if  an  ancestor  had 
been  the  purchaser  and  there  is  a  total  failure  of  the 
heirs  of  such  ancestor,  the  land  descends  as  if  the 
person  last  entitled  had  been  the  purchaser  (/). 

Where  the  real  and  personal  estate  of  a  man  who  dies 
intestate  after  the  1st  September,  1890,  leaving  a  widow  but 
no  issue,  does  not  exceed  600/.,  his  widow  takes  such  real  and 
personal  estate  absolutely  and  exclusively  {m) ;  and  where  the 
net  value  of  such  real  and  personal  estate  exceeds  500/.,  the 
widow  of  such  intestate  is  entitled  to  a  charge  on  500/.,  part 
'  thereof,  and  interest  at  four  per  cent,  from  the  death  of  the 
intestate  (n). 

See  Borough  English — Coparceners — Copyholds — 
Curtesy — Dower  and  Freebench — Entail — 
Escheat -Gavelkind -Intestates'  Estates  Act, 
Charges  under — Mortgaged  Estates,  Devolu- 

<  TioN  OP,  UPON  Death  op  Mortgagee — Trust 
Estates,  Devolution  op,  upon  Death  of 
Trustee. 

Eequisitions. 

1.  A  pedigree  must  be  supplied  showing  that  X.  F.  teas 
entitled  as  heir^at'law  of  A.  J?.,  and  such  pedigree  must  be 
verified  in  the  usual  manner. 

2.  Having  regard  to  the  rule  of  descent  that  [here  state 
rule']  it  would  appear  that  and  not  was  entitled 
to  succeed  to  Blackacre  Farm  as  heir-at-law  of  X,  T. 

'  How  does  the  vendor  propose  to  overcome  this  objection  ? 

(/)   22  &  23  Vict.  0.  35,  as.  19,.        Am)  53  k  64  Viot  o.  29,  8.  I. 
20.  \n)  Ibid,  B.  2. . 
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DEVISE. 

See  Wills. 


siSABurriES. 

8ee  Aliens — ^Companies  registered  under  the  Com- 
panies Act,  1862 — Convicts,  Traitors  and 
Felons  —  Infants  —  Insanity  —  Limitation, 
Statutes  op — Married  Women. 


DISCLAIMEB. 

Prim&faciey  every  estate,  whether  given  by  will  or  other- 
wifle,  is  supposed  to  be  benefioial  to  the  party  to  whom  it  is 
given,  but  the  party  to  whom  the  gift  is  made  may  disclaim  (o) . 
In  the  absence  of  evidence  of  disclaimer,  the  estate  will  vest 
ID  the  donee  (p). 

An  estate  may  be  disclaimed  by  conduct  without  any 
express  declaration  (q).  It  is,  however,  usual  to  put  a  dis^ 
olaimer  on  record  by  the  execution  of  a  deed. 

A  married  woman  may,  on  or  after  the  1st  October,  1845, 
by  deed  acknowledged,  disclaim  any  estate  or  interest  in  here- 
ditaments of  any  tenure  (r).  It  would  seem  that,  in  respect 
of  property  acquired  beneficialiy  after  1882  by  a  woman 
whenever  married,  or  acquired  by  a  woman  married  after 
that  date,  a  married  woman  may  disclaim  by  conduct  or  by 
deed  unacknowledged,  but  with  regard  to  trust  pro'perty  no 
doubt  a  married  woman  must  still  disclaim  by  de^d  acknow- 
ledged («). 

(o)  Sunt  V.  Murat,  21  Ch.  D.  278 ;  W.  R.  387. 

61  L.  J.  Oh.  729 ;  46  L.  T.  899 ;  31  (r)  8  &  9  "^t.  o.  106,  b.  7. 

"W.  R.  327.  (s)  See,  on  the  ox)eration  of  the 

{p)  Be  Arbib  and  Classes  Contract^  MarriedWomen's  Property  Act  with 

(1891)  1  Gh.  601  ;  60  L.  J.  Ch.  263 ;  regard   to  trusts,  Re  Earknesa  and 

64  L.  T.  217  ;  39  W.  R.  306.  AlleoppU  Contract,  (1896)  2  Ch.  358 ; 

{q)  £e  Birchall,  Birehall  v.  Ashtony  66  L.  J.  Ch.  726 ;  74  L.  T.  652 ;  44 

40  Ch.  D.  436 ;  60  L.  T.  369 ;  37  W.  R.  683, 
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A  person  to  whom  any  power,  whether  coupled  with  an 
interest  or  not,  is  given,  may,  by  deed  executed  after  the 
31st  December,  1882,  disclaim  such  power,  and  on  such  dis- 
claimer the  power  may  be  exenused  by  the  other  or  others,  or 
the  survivors  or  survivor  of  the  other  persons  to  whom  the 
power  is  given,  unless  the  contrary  is  expressed  in  the  instru- 
ment creating  the  power  (t). 

The  trustee  of  a  bankrupt's  estate  may  disclaim  onerous 
property  by  writing  signed  by  him  within  twelve  months 
after  his  appointment,  or  if  such  property  shall  not  have  come 
to  his  knowledge  within  one  month  after  his  appointment, 
then  within  twelve  months  after  he  first  became  aware  of 
it  (u).  Leave  of  the  Court  is  required  to  enable  a  trustee  to 
disclaim  a  lease  except  in  the  following  two  cases : — (1)  where 
the  bankrupt  has  not  sublet,  mortgaged  or  charged  the 
property,  and  (a)  the  rent  and  value  of  the  property  leased 
is  less  than  201.  per  annum,  or  (b)  where  the  estate  is  admin- 
istered under  sect.  121  of  the  Bankruptcy  Act,  1883,  or 
(c)  the  trustee  serves  the  lessor  with  notice  of  his  intention  to 
disclaim,  and  the  lessor  does  not  within  seven  days  require 
the  matter  to  be  brought  before  the  Court ;  (2)  where  the 
bankrupt  has  sublet,  mortgaged,  or  charged  the  demised 
premises,  and  the  trustee  serves  the  lessor  and  the  sub-lessee 
or  mortgagees  with  notice  of  his  intention  to  disclaim,  and 
none  of  them  within  fourteen  days  required  the  matter  to  be 
brought  before  the  Court  {n). 

Bequisitions. 

1.  The  disclaimer  by  A.  B,  of  the  trusts  of  the  mil  of 
X.  Y.  mmt  be  proved  by  the  production  of  a  deed  of 
disclaimery  or  a  statutory  declaration  must  be  made  by  some 
person  conversant  with  the  factSy  proving  that  A,  B.  from 
the  first  disclaimed  such  trusts  by  his  conduct^  and  has  never 
acted  therein. 

(t)  Conveyancing  Act,  1882  (46  8c      Viot.  o.  62),  8.  66 ;  Bankmptoj  Act, 
46  Vict.  c.  39),  8.  6.  1890  (63  &  64  Vict.  c.  71),  8.  13. 

(u)  Bankruptcy  Act,  1883  (46  &  47  (v)  Bankruptcy  Roles,  1890,  r.  69. 


DiscLAiBiER— Distringas  and  Stop  Qrdee.    105 

2.  Hie  order  of  the  Court  in  the  bankmptcy  of  X.  Y. 
giving  his  trustee  liberty  to  disclaim  the  lease  of  the  High 
Street  property  should  be  abstracted  in  chief  and  if  an 
office  copy  theirofis  in  the  possession  of  the  vendors  or  their 
solicitors  it  should  be  produced. 


SISEXTAILING  ASSIJSANCE. 

See  Entail. 


DISTBINGAS  AND  STOP  OBDEB. 

Persons  olaimicg  to  be  interested  in  any  stocks,  shares,  or 
Eecurities,  or  dividends  thereon,  standing  in  the  books  of  the 
Bank  of  England  or  any  other  public  company,  whether  in*- 
coiporated  or  not,  may,  on  filing  an  affidavit  and  notice  in 
the  Central  Office,  serve  on  such  company  a  duplicate  of  the 
filed  notice  (a?),  which  has  the  same  force  against  the  company 
as  a  writ  of  distringas  under  the  Court  of  Chancery  Act, 
1841  (y),  had  against  the  Bank  of  England  (2),  that  is  to 
say,  it  entitles  the  person  obtaining  the  order  to  a  reasonable 
notice  that  unless  he  takes  proceedings  to  assert  his  riglit  the 
stock  will  be  dealt  with. 

A  stop  order  may  be  obtained  on  any  moneys  or  securities 
in  Court  to  the  credit  of  an  action,  cause,  or  matter.  The 
application  may,  in  most  cases,  be  made  by  summons  (a).  A 
stop  order  does  not  decide  anything  as  to  the  rights  of  the 
parties  (6).  Where  a  fund  is  in  Court,  an  incumbrancer  on 
the  interest  of  a  beneficiary  cannot  effectually  gain  priority 
except  by  obtaining  such  an  order  (c). 

lz\  Ord.  46,  r.  4.     ^  Teacoek,  9  Beav.  177. 

(y)  6  Vict.  0.  6,  8.  5.  (c)  Finnock  v.  Bailey,  23  Ch.  D. 

{z)  Ord.  46,  r.  8.  497  ;  52  L.  J.  Ch.  880  ;  48  L.  T. 

\a)  Ibid,  rr.  12,  13.  811  ;  31  W.  E.  912 ;  Mack  v.  I'osik, 

{b)  Ettickeslay  v.  Gowan,  11  L.  T.  (1894)  2  Ch.  449;  63  L.  J.  Ch.  593  ; 

134;    12  W.    R.    1100;    Lucm   v.  71  L.  T.  163 ;  8  R.  339. 
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Seqnisitions. 

1.  The  vendor  must  obtain  from  the  trustees  an  authority 

i 

for  the  purchaser  to  inquire  whether  the  funds  are  free  from 
restraint  in  the  hooks  of  the  several  companies, 

2.  The  mortgagor's  solicitor  must  supply  a  certificate  of 
the  fund  in  Court  in  the  action  of  A.  v.  B,  showing  that  m 
stop  order  has  been  obtained  thereon. 


DIVOBCE. 


The  some  oonfleqaenoes  as  to  property  follow  a  divoroe  as 
if  the  marriage  oontraot  had  been  annihilated  and  the  mar- 
riage tie  broken  at  its  date  {d)  ;  consequently,  when  the 
husband  and  wife  are  tenants  by  entireties,  the  effect  of  a 
decree  absolute  for  dissolution  of  marriage  is  to  make  them 
joint  tenants  (e). 

The  rights  to  property  under  a  settlement  are  not  forfeited 
by  the  dissolution  of  a  marriage  (/),  but  on  a  divorce  or 
judicial  separation  for  adultery  of  the  wife,  if  it  appears  that 
she  is  entitled  to  any  property  either  in  possession  or  rever- 
sion, the  Court  may  order  such  settlement  as  it  thinks  reason- 
able to  be  made  of  such  property  or  any  part  of  it  for  the 
benefit  of  the  innocent  party  and  of  the  children  of  the  mar- 
riage [g).  And  after  a  final  decree  of  nullity  of  marriage  or 
dissolution  of  marriage,  the  Court  may  inquire  into  the 
existence  of  ante-nuptial  or  post-nuptial  settlements  made  on 
the  parties  whose  marriage  is  the  subject  of  the  decree,  and 
may  order  the  whole  or  a  portion  of  the  property  settled  to 
be  applied  either  for  the  benefit  of  such  parties  or  of  the 
children  of  the  marriage  {h). 

{d)  Wilkinson  v.  Oibtony  L.  B.  4  24  W.  R.  130. 

Eq.  162 ;  36  L.  J.  Gh.  646 ;  16  L.  T.  {g)  Hatarimonial  Gaiues  Aot,  1857 

733  ;  16  W.  R.  983.  (20  &  21  Vict,  c  86),  s.  45. 

{e)  Thomley  v.  Tkomley,  (1893)  2  (A)  Patrimonial  Causes  Act,  1869 

Ch.  229  ;  62  L.  J.  Oh.  370  ;  68  L.  T.  (22  &  23  Vict.  c.  61),  s.  5 ;  Matri- 

199;  41  W.  R.  541 ;  3  R.  311.  monial  Causes  Act,   1878  (41  &  42 

(/)  Fitzgerald  v.  Chapmm^  1  Ch.  D.  Viot.  o.  19),  s.  8. 

563 ;  45  L.  J.  Cb.  23;  33  L.  T.  587;  . 
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The  wife's  right  to  dower  is  lost  by  dissolution  of  the 
maniage  by  the  Court  (t),  as  is  also  of  oourse  the  husband's 
estate  by  the  curtesy. 

Bequisition. 

Was  any  order  made  for  variation  of  the  settlement 
of  >  18    ,  consequent  on  the  divorce  of  Mr,  and 

Mrs,  A,  B,  ?  andy  if  so,  did  stwA  order  affect  the  life 
interest  contracted  to  be  sold?  An  office  copy  of  the  order ^ 
if  in  the  vendor^ s  possession^  must  be  produced. 


DOUBTFTTL  TITLE. 

The  Court  will  not  compel  a  man  to  purchase  a  law  suit  by 
forcing  him  to  take  a  title  which  is  fairly  open  to  question  (k). 


BOWER  AND  FBEEBENCH. 

If  a  man  who  was  married  on  or  before  the  1st  January, 
1834,  died  leaving  a  widow  surviving,  she  was  entitled  to  a 
life  estate  in  one  third  part  in  value  of  the  freehold  lands 
of  which  her  husband  was,  at  any  time  during  the  coverture, 
seised  for  a  legal  estate  of  inheritance  in  possession,  and  which 
her  issue,  if  any,  by  the  husband  could  have  inherited.  This 
right  was  not  affected  by  any  disposition  by  the  husband  alone 
during  his  lifetime,  or  by  will ;  and  in  order  to  defeat  it, 
what  are  known  as  uses  to  bar  dower  had  to  be  resorted 
to.  The  limitations  in  these  uses  gave  the  husband  an 
overriding  power  of  appointment  by  the  exercise  of  which 
he  was  enabled  to  dispose  of  the  property  free  from  his 
wife's  dower. 

By  the  Dower  Act  (/),  no  woman  married  after  the  1st 
January,  1834,  is  entitled  to  dower  out  of  lands  which  her 

(t)  FrampUm  v.  Stephens,  21  Ch.  D.  (A)  Rose  v.  Calland^  5  Yes,  jun.  186. 

164;  61  L.  J.  Ch.  562 ;   46  L.  T.  (/)  3  &  4  WiU.  4,  o.  106. 

617 ;  30  W.  E.  726. 
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husband  has  absolutely  disposed  of  in  his  lifetime,  or  1)7 
will ;  and  when  he  has  devised  for  her  benefit  any  estate 
or  interest  in  any  lands  out  of  which  his  widow  would  have 
been  entitled  to  dower,  she  ^  not  entitled  to  dower  out  of 
any  of  his  lands  unless  a  contrary  intention  is  dedared  by 
the  will  (m) ;  and  the  wife's  right  may  be  wholly  or  partially 
destroyed  by  a  declaration  made  by  the  husband  by  deed  or 
will  (n) ;  but  the  Act  extends  the  right  to  dower,  where  it 
exists,  to  equitable  estates  in  possession  (o). 

The  rights  of  a  woman  married  after  the  1st  January,  1834, 
would  not,  in  the  event  of  her  husband  dying  intestate  with 
respect  to  property  conveyed  to  uses  to  bar  dower,  be  affected 
by  such  uses  (p). 

Although  cases  in  which  dower  attaches  are  now  rare,  inquiry 
should  still  be  made  by  a  purchaser  whether  a  person  who 
has  been  seised  in  fee  simple  or  fee  tail  of  the  land  contracted 
to  be  sold  was  married  before  1834  to  a  wife  still  living. 
If  it  appears  that  he  was,  and  he  left  a  widow  who  is  living, 
she  must  be  required  to  join  in  the  conveyance  in  order  to 
release  her  dower,  and  if  the  vendor  himself  has  a  wife  living 
to  whom  he  was  married  before  1834,  she  must  join  in  the 
conveyance  to  release  her  right,  and  the  deed  must  be  acknow- 
ledged by  her.  In  cases  within  the  Dower  Act  («.^.,  when 
marriage  took  place  after  the  1st  January,  1834),  it  is  suffi- 
cient to  inquire,  in  the  case  where  the  owner  of  an  estate  has 
died  intestate  with  regard  to  the  property  in  question,  whether 
he  left  a  widow,  and,  if  it  appears  that  he  did,  proof  of  her 
death  should  be  required  unless  the  right  to  dower  was  barred 
by  a  declaration  in  a  deed  or  will. 

There  is  no  dower  in  respect  of  an  estate  pur  autre  vie  {q)y 
nor  of  property  held  jointly. 

The  right  to  dower  ceases  to  exist  on  a  divorce  (r). 


(m)  3  &  4  Wm.  4,  0.  105,  as.  4,  (1892)  2  Gh.  S7 ;  61  L.  J.  Gh.  326 ; 

9.  66  L.  T.  366  ;  40  W.  R.  375. 

(»)  Ibid,  M.  6,  7.  (r)  Co.    Lifct.  32  a ;   Frampton   v. 

.   (o)  Ibid.  8.  2.  Stepheru,  21  Ch.  D.  164 ;  61  L.  J. 

{p)  Ibid.  Ch.  662;  46  L.  T.  617;   30  W.  B. 

\q)   Me  Michellf  Moore  v.   Moore,  726.  -  ..  .    ^ 
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A  widow  oannot  claim  more  than  six  years'  arrears  of 
dower  (s),  and  alter  twelve  years  from  the  last  receipt  of 
inoome  or  acknowledgment  of  her  right  she  loses  her  title  to 
dower  (t). 

With  regard  to  freebench,  this  can  only  exist  in  manors 
in  which  there  is  a  special  custom  giving  a  wife  such  an 
interest  in  her  husband's  land.  Inquiry  should,  therefore, 
be  made,  on  a  purchase  of  copyholds,  whether  any  such  custom 
exists,  and  what  are  the  particulars  and  extent  of  it.  As  a 
rale  freebench  is  defeated  by  the  alienation  of  the  land  in  the 
lifetime  of  the  owner  (m).  The  vndow  of  a  purchaser  of 
copyholds  who,  in  his  lifetime,  does  not  get  admitted  on  the 
rolls  as  a  legal  owner,  is  not  entitled  to  freebench  (x).  The 
freebench,  if  aiiy,  of  persons  married  before  the  enfranchise- 
ment of  lands  which  have  been  enfranchised  under  the  pro- 
visions of  the  Copyhold  Acts,  is  not  lost  by  such  enfranchise- 
ment (y). 

See  GrAVELKiND — Jointure. 
Beqnisitions. 

m 

L  Was  A.  B,  married  before  the  Ist  January^  1834  ? 
If  %o^  inasmuch  as  the  property  was  not  conveyed  to  uses  to 
bar  dotcer^  his  wife  mustj  if  she  is  still  alive^  join  in  the  con^ 
v&yance  in  order  to  release  her  right  to  dower^  and  the  suc^ 
cession  duty  which  would  become  payable  in  respect  of  the 
increased  value  of  the  succession  on  Jier  decease  must  be  com- 
muted or  otherwise  provided  foi\  Ifs/ie  has  diedy  proof  of 
that  fact  must  be  given. 

2.  Although  X.  Y,  was  married  since  1st  January y  1834, 
his  wifCf  if  still  alive,  must  {having  regard  to  the  fact  that 

(•)  The  Real  Property  Liinitation  {x)  Smith  v.  Adams^  18  Jur.  968  ; 

Act,  1833  (3  &  4  Wm.  4,  o.  27),  s.  41.  24  L.  J.  Ch.  268  ;  23  L.  T.  (0.  S.) 

(0  The  Keal  Property  Limitation  326 ;  2  W.  R.  698  ;  6  De  G.  M.  & 

Act,  1874  (37  &  38  Vict.  c.  67),  s.  1.  G.  712 ;  18  Beav.  499  ;  2  Eq.  Rep. 

(«)  Lacy  V.  Hill,  L.  R.  19  Eq.  346 ;  1001 . 
44  L.  J.  Ch.  216 ;  32  L.  T.  48  ;  23  (y)  4  &  6  Viot.  c.  36,  s.  79;  15  &  16 

"W.  R.  286.  .      .  Vict.  0.  61,  s.  34  ;   67  &  68  Viot- 

•    •    <       '    •      •  0. 46, 8. 21. 
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he  died  intestate^  and  that  there  does  not  appear  to  be  any 
declaration  barring  dower  in  the  conveyance  to  him)  join  in 
the  conveyance.  If  she  is  dead^  proof  of  that  fact  must  be 
given. 

3.  Does  there  exist  any  custom  of  the  manor  of  B,  by 
which  tfie  tcife  of  a  deceased  copyholder  is  entitled  to  free- 
bench  ?  and,  if  so,  does  it  apply  to  property  conveyed  by  tlie 
husband  in  his  lifetime,  and  what  is  the  extent  of  such 
freebench  ? 

DBAINAGE. 

See  Land  Improvement  Acts — Settled  Land. 


sxrriES. 

See  Death  Duties. 


EASEMENTS  AND  FBOFITS  1  FEENDBE. 

An  easement  is  a  right  unoonneoted  with  its  profits  en- 
joyed over  property,  known  as  the  servient  tenement,  hy  a 
person  in  respect  of  his  interest  in  other  premises,  known  as 
the  dominant  tenement ;  instances  of  snch  rights  are  rights 
of  light  and  of  way. 

Profits  d  prendre  are  rights  of  taking  profits  out  of  a  tene- 
ment, such  as  the  right  of  cutting  turf  or  pasturage  and  of 
sporting  or  fishing. 

Laud  which  is  suhject  to  any  easement  or  profit  d  prendre 
remains  so  subject  in  the  hands  of  a  purchaser,  whether  with 
or  without  notice  thereof ;  on  the  other  hand,  a  purchaser  is 
entitled  to  the  benefit  of  all  easements,  rights  and  advantages 
appertaining  to  the  property  purchased,  and  rights  which  are 
merely  reputed  to  appertain  to  or  are  enjoyed  with  the  pro- 
perty also  pass  by  conveyances  made  after  the  31st  December, 
1881,  unless  such  rights  are  expressly  excluded  (s) ;  but  the 

(s)  Gonyeyanoing  Act,  1881  (44  k  46  Viot.  o.  41),  s.  6^ 
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Ill 


EMaon  of  the  Conveyancing  Act  which  so  provides  does  not 
operate  to  create  easements  over  property  to  which  the 
grantor  is  not  beneficially  as  well  as  legally  entitled  (a) ; 
nor  does  it  entitle  a  purchaser  to  any  of  the  rights  specified 
if  he  is  not  entitled  to  them  according  to  the  proper  construe- 
fion  of  the  contract  (ft). 

On  a  severance  of  tenements  belonging  to  the  same  owner, 
on  the  principle  that  a  person  is  not  allowed  to  derogate  from 
his  own  grant,  a  conveyance  to  the  grantee  of  one  of  such 
tenements  is  a  conveyance  of  those  continuous  and  apparent 
easements  which  have,  in  fact,  been  enjoyed  with  the  pro- 
perty conveyed,  but  which,  prior  to  the  grant,  were  not  strictly 
easements  owing  to  the  dominant  and  servient  tenements 
belonging  to  the  same  owner  {c).  Where  on  a  severance  an 
easement  is  absolutely  necessary  to  the  enjoyment  of  either 
part  of  the  severed  tenement,  an  easement  of  necessity  will  be 
impHedly  granted  to  the  grantee,  or  reserved  to  the  grantor, 
as  the  necessity  may  require  (d) ;  but  a  reservation  even  of 
continuous  and  apparent  easements  will  not  readily  be  implied 
iji  favour  of  the  grantor  (c). 

Any  easement  which  the  mere  inspection  of  the  property 
^ould  disclose  or  suggest  is  a  patent  defect,  and  would  not 
form  any  defence  to  an  action  to  compel  the  purchaser  to* 
complete  the  contract,  but  the  existence  of  an  easement  of 
vhich  no  indication  would  be  detected  by  such  an  inspection 
will  in  general  be  a  good  ground  for  resisting  specific  per- 
formance even  though  the  sale  purports  to  be  subject  to 
existing  easements  (/) ;  but  even  if  the  easement  be  a  latent 


(a)  BeddingUm  v.  AtUe^  35  Ch.  D. 
317 :  66  L.  J.  Ch.  655  ;  56  L.  T. 
614 ;  35  W.  R.  799 ;  61  J.  P.  484. 

(b)  Re  Feck  and  London  School  Board, 
(1893)  2  Ch.  316  ;  62  L.  J.  Ch.  698 ; 
68  L.  T.  847 ;  41  W.  R.  388 ;  3  R. 
611. 

(<?)  Polden  V.  Bastardy  L.  R.  1  Q.  B. 
16b;  35  L.  J.  Ex.  92;  13L.T.441; 
14  W.  R.  198. 

(rf)  Fynv.  Carter,  1  H.  &  N.  916; 
28  L.  T.  (0.  S.)  371 ;  26  L.  J.  Ex. 
268 ;  6  W.  R.  371 ;  Finninffton  y. 


Galland,  9  Ex.  1 ;  22  L.  J.  Ex.  349  ; 
22  L.  T.  (O.  S.)  41 ;  1  C.  L.  R. 
819. 

(<?)  WheeUon  v.  Burrows,  12  Ch.  D. 
31 ;  48  L.  J.  Ch.  863;  41  L.  T.  327; 
48  W.  R.  196 ;  Suffield  v.  Broutn,  33 
L.  J.  Ch.  249;  9  L.  T.  627;  12 
W.  R.  366;  10  Jur.  (N.  S.)  Ill  ; 
3  N.  R.  340 ;  4  De  G.  J.  &  S.  185. 

(/)  Seywood  v.  Mallalieu,  26  Ch. 
D.  357 ;  63  L.  J.  Ch.  492 ;  49  L.  T, 
668;  32W.  R,  638. 
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one,  a  purohaser  will  not  be  relieved  from  his  oontract  if  he 
was  at  the  time  he  entered  into  it  aware  of  the  existenoe  of 
suoh  easement,  unless  the  oontraot  expressly  provided  that  he 
should  have  a  good  title  {g). 

The  right  to  an  easement  or  profit  d  prendre  maj  be 
acquired  by  prescription  either  (i)  at  conmion  law,  or  (ii)  under 
tiie  Prescription  Act,  1832  (A). 

Prescription  at  Common  Law. 

If  it  be  proved  that  the  right  has  been  enjoyed  openly  for 
twenty  years,  immemorial  user  may  be  presumed  and  a  tide 
acquired  accordingly.  Suoh  presumption  may,  however,  be 
rebutted  by  showing  (1)  that  the  exercise  of  the  right  actually 
commenced  within  legal  memory,  or  (2)  that  from  the  nature 
of  the  user  by  the  owner  of  the  dominant  tenement,  or  from 
the  nature  of  the  occupation,  or  from  the  incapacity  of  the 
owner  of  the  servient  tenement,  the  latter  could  not  have 
resisted  the  user  of  the  right,  or  (3)  that  the  interest  was 
enjoyed  secretly  and  without  the  knowledge  of  the  owner  of 
the  servient  tenement,  or  (4)  that  the  enjoyment  was  by  the 
express  licence  of  such  owner. 

Where  uninterrupted  enjoyment  for  twenty  years  or  more 
is  shown,  but  the  presumption  of  immemorial  user  is  rebutted 
by  showing  that  the  exercise  of  the  right  first  commenced 
within  legal  memory,  a  grant  made  twenty  or  more  years  ago 
Hiay  be  presumed  (»).  This  presumption  may  be  rebutted 
by  showing  (1)  that  from  the  nature  of  the  user  by  the 
owner  of  the  dominant  tenement,  or  from  the  nature  of  the 
occupation  by  the  owner  of  the  servient  tenement,  the  user 
of  the  right  could  not  have  been  resisted  by  the  latter,  or 

(2)  that  the  easement  was  enjoyed  secretly  and  without 
the  knowledge  of  the  owner  of  the  servient  tenement,  or 

(3)  that  the  enjoyment  was  by  express  licence  of  the  owner 

• 

(Sf)  ^  Oloag  and  MilUrU  Contract,  {%)  ^x  v.  Jolifft,  1  L.  J.  (0.  S.) 

2^  Ch.  D.  320 ;  62  L.  J.  Ch.  664  ;  K.  B.  232  ;  26  R.  R.  264;  2  Bani.& 

4B  L.  T.  629  ;  31  W.  R.  601.  Cress.  64  ;  3  Dowl.  &  Ry.  240. 

(A)  2&3Wm.4,  c.  71. 
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of  the  servient  tenement,  or  (4)  that  at  the  time  at  which  the 
grant  would  be  presumed  to  have  been  made,  the  owner  of 
the  servient  tenement  was  under  disability  and  oonsequentlj 
incapable  of  making  the  grant. 

The  presumption  of  a  lost  grant  applies  only  to  an  owner 
in  fee  simple,  and  it  will  not  be  presumed  that  a  tenant  for 
years  has  made  a  grant  to  the  owner  of  a  dominant  tenement 
for  as  long  as  his  term  of  years  lasts  {k). 

Presoription  under  the  Prescription  Act,  1832 
(2  &  3  Will.  4,  c.  71). 

(i)  Light — ^When  the  use  of  light  for  any  building  has, 
without  interruption,  been  enjoyed  for  twenty  years  next 
before  some  suit  or  action  in  which  it  is  brought  into  question, 
the  right  to  it  is  deemed  absolute  and  indefeasible  unless  it 
appears  that  it  was  enjoyed  by  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing  (/). 

The  period  of  twenty  years  commences  from  when  the 
exterior  waUs  of  the  building  with  the  spaces  for  the  windows 
are  completed  and  the  building  is  properly  roofed  in,  although 
the  window  sashes  and  the  glass  may  not  be  put  in,  and  the 
interior  may  not  be  finished  until  some  time  after  (m) ;  and 
no  act  is  deemed  an  interruption  unless  it  is  submitted  to  or 
acquiesced  in  for  a  year  after  the  party  interrupted  has  notice 
of  the  interruption,  and  of  the  person  authoriziQg  the  inter- 
ruption to  be  made  (n). 

A  curious  consequence  of  the  joint  operation  of  sects.  3 
and  4  of  the  Prescription  Act  is  that,  if  the  user  of  Ught  has 
been  enjoyed  for  nineteen  years  and  a  day,  there  is  acquired 
an  inchoate  right  which  cannot  be  defeated  if  an  action  is 
brought  immediately  upon  the  expiration  of  the  twenty  years, 
as  the  interruption  will  not  then  have  lasted  for  b  year  (o) ; 

(J)  JFheatonr.lfapU  #  Co.,  (1893)       226  ;  43  W.  R.  202 ;  8  R.  760. 
8  Ch.  48;  62  L.J.  Ch.  963  ;  69  L.  T.  /«n  o  &  3  wiU  4   o  71   a  4 

208  ;  41  W.  R.  677  ;  2  R.  649.  {n)  I  &  6  WiU.  4,  0.  71,  b.  4. 

(0  2  &  3  Will.  4,  c.  71,  88.  3,  4.  W  ^^ff^^  ▼•  Thomas,  5  Jur.  811 ; 

(m)  CoUia  V.  Zauaher,  (1894)  3  Ch.  8  C.  &  F.  231 ;  West,  671 ;  U  Adol. 
659;  63  L.  J.  Ch.  fldl  ;  71  L.  T.      &  E.  688. 

J.  I 
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but  an  injunotion  cannot  be  obtained  until  the  twenty  years 
have  elapsed  (p). 

Neither  infancy,  unsoundness  of  mind,  nor  any  other  dis- 
ability prevents  the  right  being  acquired,  and,  when  once 
acquired,  it  binds  all  persons  haying  an  interest  in  the  land. 
As  the  Crown  is  not  mentioned  in  sect.  3,  and  neither  sect  1 
nor  sect.  2  applies  to  the  easement  of  light,  the  right  to  light 
is  not  acquired  by  twenty  years*  enjoyment  over  Crown 
property  (q) :  and  as  easements  acquired  by  prescription,  lost 
grant,  and  under  the  Prescription  Act  affect  the  fee  simple 
of  the  servient  tenement,  no  easement  of  light  can  be  acquired 
against  any  tenant  of  Crown  lands  (r). 

(ii)  Ways  and  other  Easements. — These  include,  it  would 
seem,  not  only  easements  of  the  same  nature  as  a  right  of 
way,  but  all  other  easements  known  to  the  law,  e.g.j  a  right 
of  support  («),  but  not  a  right  to  light  which  is  dealt  with  by 
a  separate  section  {t). 

These  easements  may  be  acquired  under  the  Prescription 
Act,  1832  (w),  in  two  ways — 

(1)  By  enjoyment  for  twenty  years,  and  the  absence  of 
evidence  of  facts  by  which  a  claim  at  common  law  might  be 
defeated.  The  twenty  years'  enjoyment  must  be  prior  to  action 
and  without  interruption  lasting  for  one  year  {x) .  In  reckoning 
the  twenty  years,  the  time  during  which  any  person  other- 
wise capable  of  resisting  a  claim  was  infant,  turn  compos  mentis, 
€L/eme  covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  has  been  pending  which  has  been  diligently  prosecuted 
until  abated  by  the  death  of  any  party  thereto,  is  excluded  (y). 


(»)  Bridcioell  Hospital  v.  Ward, 
62  L.  J.  Ch.  270 ;  68  L.  T.  212 ; 
3  R.  22S. 

(q)  Ferry  t.  Bamu^  (1891)  1  Ch. 
668;  60  £.  J.  Ch.  345;  64  L.  T. 
488 ;  39  W.  R.  602 ;  TFheaton  t. 
Maple  ^  Co,,  (1893)  3  Ch.  48 ;  62 
L.  J.  Ch.  963 ;  69  L.  T.  208 ;  41 
W.  R.  677  ;  2  R.  649. 

(r)  Wheaton  t.  MapU  ^  Co.,  (1893) 
3  Ch.  48;  62  L.  J.  Ch.  963;  69 
L.  T.  208 ;  41 W.  R.  677 ;  2  R.  649. 

(«)  DaUon  t.  Angus,  6  App.  Cas. 


740,  per  Lord  Selbome,  798 ;  50  L.  J. 
Q.  B.  689 ;  44  L.  T.  484  ;  30  W.  R. 
191. 

(0  The  Frescripiion  Aot,  1832  (2  & 
3  Will.  4, 0.71),  8. 3;  Ferry  y.  Eame$, 
(1891)  iCh.  668;  60  L.  J.  Ch.  346 ;  64 
L.  T.  438  ;  39  W.  R.  602 ;  WheaUm 
▼.  Maple  ^  Co,,  (1893)  3  Ch.  48 ;  62 
L.  J.  Ch.  963;  69  L.  T.  208;  41 
W.  R.  677 ;  2  R.  649. 

(tt)  2  &  3  Will.  4,  c.  71. 

ix)  md.B,2, 
Ibid,  8.  7. 
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The  claim  may  be  defeated  by  showing  that  from  the  nature 
of  the  user  by  the  owner  of  the  dominant  tenement,  or  of  the 
oocupation  by  the  owner  of  the  servient  tenement,  the  latter 
could  not  have  resisted  the  user  of  the  right,  or  by  showing 
that  the  easement  was  enjoyed  secretly  and  without  the 
knowledge  of  the  owner  of  the  servient  tenement  or  that  the 
enjoyment  was  by  his  express  licence. 

(2)  By  forty  years'  enjoyment  in  spite  of  any  evidence 
such  as  would  defeat  the  claim  at  common  law,  other  than 
proof  that  the  enjoyment  was  under  some  consent  or  agree- 
ment expressly  given  or  made  for  that  purpose  by  deed  or 
writing  (z).  The  forty  years'  enjoyment  must  be  prior 
to  action  without  interruption  lasting  for  one  year.  No 
disability  prevents  the  right  being  acquired,  and  when 
once  acquired  it  binds  all  persons  having  an  interest  in  the 
land  {a) ;  but  in  the  case  of  any  way  or  other  "  convenient " 
watercourse,  or  use  of  water,  the  time  during  which  the 
servient  tenement  was  held  under  any  term  of  life  or  term  of 
years  exceeding  three  years  from  the  granting  of  such  term 
must  be  excluded  from  the  computation  of  the  forty  years, 
in  case  the  claim  is  within  three  years  from  the  expiration 
or  sooner  determination  of  the  term  resisted  by  the  person 
entitled  in  "reversion"  (&),  which  expression,  in  the  section, 
does  not  include  remainder  (c).  The  word  "  convenient"  is 
probably  a  misprint  for  "  easement "  (fiO* 

The  provisions  of  the  Act  relating  to  the  acquisition  of 
easements  other  than  light  are  binding  upon  the  Crown  (e). 

(iii)  Profits  d  prendre. — These  may  be  acquired  under  the 
Prescription  Act,  1832  (/),  in  two  ways,  viz. : — 

(1)  By  thirty  years'  enjoyment  prior  to  action  without 
interruption  lasting  for  one  year(^).      In  reckoning  the 

(s)  2  &  3  Will.  4,  c.  71,  8.  2.  (rf)  Wright  v.   Williama,  1  M.  & 

(a)  Ibid.  8.  7.  W.  77 ;  T^^.  &  G.  376 ;  1  Gale,  410 ; 

(h)  Ibid.  8.  8.  Laird  v.  Mriffffs^   19  Ch.  D.  22,   at 

(«j  Laird  v.  Briffffs^  19  Ch.  D.  22 ;  p.  33  ;  45  L.  T.  238. 

45  t.  T.  238  ;  St/mona  v.  Leaker,  16  {e)  2  &  3  WiU.  4,  o.  71,  8.  2. 

Q.  B.  D.  629  ;  64  L.  J.  Q.  B.  480  ;  (/)  2  &  3  Will.  4,  o.  71. 

63  L.  T.  227;  33  W.  B.  876 ;  49  (g)  Ibid.  8.  1. 

J.  P.  776. 

i2 
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thirty  years,  the  time  during  which  any  person  otherwise 
capable  of  resisting  a  claim  was  infant,  non  compos  mentis^ 
feme  covert^  or  tenant  for  life,  or  during  which  any  action  or 
suit  has  been  pending,  which  has  been  diligently  prosecuted 
until  abated  by  the  death  of  any  party  thereto,  must  be 
excluded  (A).  The  claim  may  be  defeated  by  showing  that 
from  the  nature  of  the  user  by  the  owner  of  the  dominant 
tenement  or  from  the  occupation  of  the  owner  of  the  servient 
tenement,  the  latter  could  not  have  resisted  the  user  of  the 
light;  or  by  showing  that  the  easement  was  enjoyed  secretly 
and  without  his  knowledge,  or  that  the  enjoyment  was  by  his 
express  licence  (t). 

(2)  By  sixty  years*  enjoyment  prior  to  action  without 
interruption  lasting  for  one  year,  unless  it  appears  that  the 
same  was  taken  and  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  in  writing  {k).  No 
disability  prevents  the  right  being  acquired,  and  when  once 
acquired  it  binds  all  persons  having  an  interest  in  the 
land(/). 

The  provisions  of  the  Act  relating  to  the  acquisition  of 
profits  d  prendre  are  binding  upon  the  Crown  (i). 

EequiflitionB. 

1.  So  far  as  the  vendor  or  his  solicitor  are  awarCy  is  the 
property  contracted  to  he  sold  subject  to  any  easements  or 
Hghts  in  the  nature  of  easements  ? 

2.  Whaty  if  anyy  Hghts  or  easements  affecting  the  pro- 
perty y  such  as  referred  to  in  Condition  No,  ,  in  fad 
exist  ? 

3.  It  is  understood  that  a  ground  floor  window  of  the 
adjoining  house  overlooks  the  proj)erty  contracted  to  he 
sold.  Is  there  any  right  of  light  in  connection  with  this 
mndow  ? 

4.  There  appears  to  be  a  footpath  running  across  the 

ih)  2  &  3  Will.  4,  c.  71,  8.  7.  (*)  Ihid,  s.  1. 

(t)  Ibid,  8.  1.  (0  Ibid,  8.  7. 
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north-east  corner  of  the  property  contracted  to  be  sold.  Is 
there  a  right  of  way  along  this  footpath  for  any,  and  if  «o, 
for  what  persons  and  purposes  ? 

5.  It  appears  from  the  abstract  that  the  adjoining  pro^ 
perty  formerly  belonged  to  the  same  owner  as  the  property 
now  contracted  to  be  sold.  Is  the  vendor  aware  of  any 
easement  or  convenience  in  tlie  nature  of  an  easement 
which  was  implied  or  resetted  upon  the  severance  of  the 
tenements  ? 

6.  There  is  a  telegraph  or  telephone  wire  passing  over  the 
property  sold.  To  whom  does  the  same  belong  ?  Is  any 
rent  paid  therefor  ?  Is  there  any  easemefit  in  connection 
with  it ; 

7.  The  property  purchased  appears  to  adjoin  a  cotnmon. 
Are  there  any  rights  of  common  appendant  or  appurte^ 
nant  to  the  property  ? 

8.  Has  any  person  any  rights  of  fishing  in  or  of  passing 
along  the  portion  of  the  river  Avon  which  runs  throt^h  the 
property  ? 


ENFfiANCHISEMENT  OF  COFTHOLDS. 

An  enfranGhisement  may  be  efFeoted  either  under  the 
Copyhold  Acts,  or  independently  of  the  Acts  by  agreement. 

Where  an  enfranchisement  is  made  under  the  Copyhold 
Act,  1894  (m),  or  the  Acts  which  it  replaces,  the  enfranchise^ 
ment  does  not  affect  the  rights  or  interests  of  any  person  in 
the  land  enfranchised ;  but  those  rights  and  interests  continue 
to  attach  upon  the  land  enfranchised,  in  the  same  way,  as 
nearly  as  may  be,  as  if  the  freehold  had  been  comprised 
in  the  instrument  or  disposition  under  which  the  person 
claims  (n)* 

(m)  57  &  58  Vict.  0.  46.  1862  (16  &  16  Vict.  o.  51),  s.  46  ; 

(fi)  The  Copyhold  Act,  1841  (4  &  5      The  Copyhold  Act,   1894  (57  &  58 
Vict.  c.  35),  8. 81 ;  The  Copyhold  Act,      Vict.  o.  46),  s.  21  (2). 
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The  statutory  enfranchisement  can  be  eflfeoted  by  a  lord, 
notwithstanding  that  his  estate  is  a  limited  estate  only  (o), 
and  notwithstanding  that  he  is  a  trustee  (p).  It  is  carried 
out  under  the  supervision  of  the  Board  of  Agriculture,  and 
the  execution  by  that  Board  of  the  deed  of  enfranchisement 
is  conclusive  evidence  that  all  the  requirements  of  the  Act 
with  respect  to  proceedings  to  be  taken  have  been  complied 
with($').  The  tenant  still  continues  entitled  to  any  com- 
monable right  in  respect  of  the  land  enfranchised  (r),  and  the 
estate  or  right  of  the  lord  or  tenant  in  or  to  any  mines  or 
minerals  are  unafiPected  without  the  express  consent  of  the 
lord  or  tenant  respectively  («). 

An  enfranchisement  made  independently  of  the  Act  is 
effected  by  a  conveyance  of  the  lord's  freehold  to  the  copy- 
hold tenant,  whereupon  the  copyholder's  estate  is  merged. 
Where,  therefore,  the  copyholder  is  tenant  in  tail,  the  effect 
of  enfranchisement  is  to  make  the  former  copyholder  tenant 
in  fee  simple,  and  to  bar  remainders  over  of  the  copyhold 
estate  [t). 

Where  the  lord  is  a  tenant  for  life  within  the  meaning  of  the 
Settled  Land  Acts,  he  can  sell  the  freehold  and  inheritance 
of  any  copyhold  land  parcel  of  the  manor,  with  or  without 
any  exception  or  reservation  of  mines  or  minerals,  so  as  to 
effect  an  enfranchisement  {u) ;  and  where  the  copyholder  is 
a  tenant  for  life  within  the  meaning  of  the  Settled  Land  Acts, 
capital  money  arising  under  the  Acts  can  be  expended  upon 
the  enfranchisement  of  the  copyholds  comprised  in  the 
settlement  (x). 

Enfranchisement  deeds  must  be  registered  in  Middlesex  or 
Yorkshire,  if  they  enfranchise  copyholds  situate  in  either  of 

(o)  Copyhold  Aot,  1887  (50  &  51  Yiot.  c.  51,  8.45  ;  57  &  SSVicfc.  c.46, 

Vict.  0.  73),  B.  89 ;  Copyhold  Act,  b.  22. 

1894  (57  &  58  Yiot.  c.  16),  s.  43.  («)  15  &  16  Vict.  o.  51,  a.  48;  57&58 

Ip)  Copyhold  Act,  1887  (60  &  61  Vict.  c.  46,  a.  23. 

Vict.  0.  73),  88.  39,  40;  Copyhold  {t)  Ex parU  School  Board  of  London^ 

Aot,  1894  (67  &  58  Vict.  c.  46),  a.  44.  Re  Mart,  41  Ch.  D.  647  ;  58  L.  J. 

(q)  Copyhold  Aot,  1852  (16  &  16  Ch.  762;  60L.T.  817;  38W.R.61. 

ict.  c.  51),  B.  33;  Copyhold  Act,  (u)  Settled  Land  Act,  1882(46  &  46 

894  (57  &  58  Vict.  c.  46),  s.  61.  Vict.  c.  38),  a.  3  (ii). 

(r)  4  &  5  Vict.  c.  35, 8.  81 ;  15  &  16  {z)  Ibid,  8.  21  (y). 
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these  counties^  though  the  EegiBtry  Acts  do  not  extend  to 
copyholds. 

In  the  oases  of  sales,  after  the  Slst  December,  1881,  of 
enfranchised  copyholds,  a  purchaser  has  not,  apart  from 
special  contract,  the  right  to  caU  for  the  title  to  make  the 
enfranchisement  {y). 

See  Copyholds. 

Eeqnisitions. 

1.  The  copyhold  title  prior  to  enfranchisement  mmt  he 
adduced, 

2.  The  receipt  for  the  consideration  for  the  enfranchise- 
ment  must  be  abstracted  and  produced. 

3.  The,  land  being  copyholds  enfranchised  under  the 
Copyhold  Acts,  the  mines  and  minerals  belong  to  the  lord 
of  the  manor ;  his  title  must  he  shotcn  and  concurrence 
obtained. 
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The  principal  instruments  which  require  enrolment  for 
their  validity  are — 

(1)  Bargains  and  sales  of  estates  of  inheritance  in  freeholds 

made  after  July,  1536  (s). 

(2)  GKfts  of  hereditaments  of  any  tenure  for  any  charitable 
uses  from  and  after  the  24th  June,  1736  («). 

(3)  Assurances  under  the  Fines  and  Eecoveries  Act,  1833, 
by  a  "  tenant  in  tail "  (as  defined  by  the  Act),  except 
leases  at  a  rack  rent,  or  five-sixth  parts  at  least  of  a 
rack  rent,  for  a  term  not  exceeding  twenty-one  years, 
to  commence  within  a  year  from  the  date  of  the 
lease  ((). 

(y)  CoxLTeyancing  Act,  1881  (44  &  (9  Geo.  2,  c.  36) ;  The  Mortmain  and 

46  Vict.  c.  41),  8.  3  (2).  Charitable  Uees  Act,  1888  (61  &  62 

[z)  The  Statute  of  Enrolments  (27  Viot.  o.  42). 
Hen.  8,  o.  16).  {b)  Fines  and  Eecoyeries  Act,  1833 

(a)  The  Charitable  Uses  Act,  1736  (3  &  4  Will.  4,  c.  74),  s.  41. 
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.  (4)  Consents  of  protectors  to  the  dispositions  of  tenants  in 
tail  {c). 

The  foregoing  instruments  have  now  to  be  enrolled  in  the 
Central  Office  of  the  Supreme  Court  within  six  months  of. 
their  execution,  and  if  not  so  enrolled  they  are  void  (d). 
Formerly,  bargains  and  sales  were  enrolled  in  one  of  the 
Courts  of  S>ecord  at  Westminster,  and  gifts  to  charities  and 
assurances  under  the  Fines  and  Becoyeries  Act,  1833,  in  the 
Court  of  Chancery. 

Enrolment  was  formerly  necessary  in  a  few  other  cases,  for 
instance — 

(1)  Before  the  repeal  of    the  Usury  Laws  (^),  certain 

annuities  were  void   unless  a  memorial    was  duly 
enrolled  in  the  Court  of  Chancery  (/). 

(2)  Becognizances  prior  to  the  Judgments  Act,  1860,  were 
a  charge  upon  the  debtor's  lands  (<7),  and  the  Statute 
of  Frauds  (h)  provided  that  from  and  after  the 
24th  June,  1677,  no  recognizance  should  bind  any 
lands,  tenements,  or  hereditaments  in  the  hands  of  a 
bond  fide  purchaser  for  yalue,  but  from  the  time  when 
such  recognizance  should  be  duly  enrolled. 

See  Entail — Mortmain  and  Charitable  Uses. 

Beqnisitions. 

1.  ITie  vendor  must  execute  a  disentailing  assurance 
tchich  mmt  be  enrolled  in  the  Central  Office  of  the  Supreme 
Court  within  si(c  months, 

2.  The  indenture  of  ,  189  ,  does  not  appear  to 
have  been  enrolled  urithin  the  necessary  period.  Sow  does 
the  vendor  propose  to  remedy  this  defect  in  title  ? 


(e)  Fines  and  Reooreriefl  Act,  1833  o.  141 :  3  Geo.  4,  c.  92 ;  7  Geo.  4,  c.  75. 
(3  &  4  WiU.  4,  c.  74),  a.  46.  (^)  The    Statute   of  Westminster 

(rf)  42  &  43  Vict.  c.  78.  the  Second  (13  Edw.  1,  o.  18) ;  and 

(e)  17  &  18  Vict.  c.  90.  Bacon's  Abridgment,  Ezecntion  B. 
(/)  17  Geo.  3,  0.  26  ;  63  Geo.  3,  (h)  29  Car.  2,  o.  3,  s.  18. 
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ENTAIL. 

In  order  to  create  an  estate  tail  by  deed  before  the  1st 
January,  1882,  it  was  absolutely  neoessary  (1)  that  the  word 
^'  heirs  "  should  be  used,  the  word  being  in  all  cases  necessary 
to  the  creation  of  an  estate  of  inheritance,  and  (2)  that  words 
of  procreation  confined  to  the  body  of  the  donee  in  tail 
should  be  used ;  thus  a  gift  to  A.  and  his  heirs  lawfully 
begotten  would  give  an  estate  in  fee  simple  to  A.  (i).  In  the 
case  of  a  will,  however,  no  formal  words  were  ever  neoessary. 
And  now  on  and  after  the  1st  January,  1882,  estates  tail  may 
be  limited  by  deed,  as  well  as  by  will,  by  means  of  the  words 
"  in  tail,"  "  in  tail  male,"  "  in  tail  female,"  and  if  these 
expressions  are  used  there  is  no  necessity  for  the  use  of  the 
word  "heirs  "(A). 

The  following  limitations  in  a  will  always  created  an 
estate  tail: — 

To  A.  and  the  heirs  of  his  body. 

To  A.  and  his  issue. 

To  A.  and  his  seed  (/). 

To  A.  and  his  heirs  lawfully  begotten. 

To  A.  and  his  children,  A.  having  no  children 
at  the  time  of  the  execution  of  the  will  (m). 

To  A.  in  tail. 

And  before  the  Wills  Act,  1837  (w),  to  A., 

and  if  he  die  without  issue  over. 

The  above  list  is  not  intended  to  be  exhaustive,  but  only 

to  indicate  some  of  the  more  common  forms  of  limitations 

which  have  been  held  to  create  estates  tail.    In  limiting  an 

estate  tail  either  by  deed  or  will,  the  issue  in  tail  capable  of 

inheriting  may  be  confined  to  the  issue  by   a  particular 

husband  or  wife,  or  may  be  limited  to  the  male  issue  in  tail, 

or  to  the  female  issue  in  tail. 

Where  realty  is  devised  to  several  persons  oa  tenants  in 

(•)  Baoon'B    Abridgment,    Estate  (/)  Go.  Litt.  9  b. 

TailB.  (m)   JTild's    Case,    6    Rep.    16  b; 

(k)  Gonyeyancmg  Act  (41    &   45  Tu.  L.  G.  361. 

Vict.  0,  41 ),  B.  51 .  («)  7  Will.  4  aad  I  Vict.  c.  26,  s.  29. 
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common  in  tail  with  a  limitation  oyer  on  failure  of  issue  of 
all  suoh  persons,  cross  remainders  in  tail  are  implied  (o). 

A  tenant  in  tail  has  always  had  power  to  dispose  of  his 
estate  for  any  period  not  exceeding  his  own  life,  and  under  a 
statute  of  Henry  VIII.,  prior  to  the  1st  November,  1856,  had 
power  by  deed  to  make  leases  for  a  period  not  exceeding  twenty- 
one  years  or  three  lives  {p) ;  but  such  leases,  though  binding 
upon  the  issue  in  tail,  were  not  binding  upon  the  rever- 
sioners or  remaindermen  (q).  A  tenant  in  tail  could  formerly 
dispose  of  the  fee  simple  of  the  estate  of  which  he  was  tenant 
in  tail  by  instituting  a  fictitious  suit  (r).  These  powers  were 
abolished  at  the  end  of  1833  by  the  Fines  and  Eecoveries 
Act  (s),  which  provides  that  a  tenant  in  tail  may  dispose  of 
lands  by  any  disposition  made  or  evidenced  by  deed  in  the 
same  way  as  if  such  tenant  in  tail  had  been  a  tenant  in  fee 
simple,  but  such  deed  must  be  duly  enrolled  within  six 
calendar  months  of  execution,  unless  it  be  a  lease  at  a  rack 
rent,  or  five-sixths  parts  of  a  rack  rent,  for  a  term  not 
exceeding  twenty-one  years  to  conunence  within  a  year  from 
the  date  of  the  lease  (t). 

In  order  to  effectually  bar  an  entail,  in  all  cases  where 
there  is  a  protector,  his  consent  must  be  obtained,  as  the 
persons  entitled  in  reversion  or  remainder  will  not  be  bound 
without  it{u).  The  first  person,  other  than  a  lessee  at  a 
rent,  tenant  in  dower  or  bare  trustee,  who  takes  under  a 
settlement  an  estate  for  years,  determinable  on  a  life  or  lives, 
or  any  greater  estate,  not  being  merely  an  estate  for  years,  is 
the  protector  of  the  settlement  jointly  with  the  persons  (if 
any)  appointed  as  such  by  the  settlement  (a?).  The  consent 
of  the  protector  or  protectors,  if  any,  must  be  given  either 
by  the  assurance  by  which  the  disposition  is  effected,  or  by  a 
separate  deed,  and  in  the  latter  case  the  separate  deed  must 

(o)  Doe  d.  Gorges  y.  Webh,  1  Taunt.  (,)  344  "v^fli.  4^  0.  74. 

^^^\^^'S':J^^\  9ft    «  0.    iQ  jfr  (0  Fines  and  Recoveries  AcM833 

(^)  32  Hen   8,  c.  28,  b.  2  ,    19  &       ^3^^^  ^  ^j^  ^^  ^   ^^^^  ^   ^^  J^  ^^^ 

(q)  Co.  Litt.  45  b.  W  ^^'  8-  34. 

(r)  See  Fines  and  Seooveries.  (x)  Ibid.  ss.  22,  26,  27,  28, 
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be  executed  on  or  before  the  day  on  which  such  assurance  is 
made  and  must  be  enrolled  at  or  before  the  time  when  the 
assurance  is  enrolled  {y),  A  protector  is  not  in  a  fiduciary 
position,  and  may  therefore  sell  his  consent  {%). 

The  eflfect  of  barring  an  estate  tail  without  the  consent  of 
the  protector  is  to  create  a  base  fee.  A  base  fee  has  all  the 
incidents  of  an  estate  in  fee  simple  except  that  it  terminates 
at  the  same  time  as  the  original  estate  tail  would  have  ter- 
minated. A  base  fee  may,  by  deed  enrolled,  be  turned  into 
a  fee  simple  by  the  person  who  would  have  been  tenant  in 
tail  had  the  estate  not  been  barred  (a) ;  the  consent  of  the 
protector,  if  any,  is  requisite  (J).  If  a  bjwe  fee  and  the 
reversion  or  remainder  in  fee  simple  expectant  thereon  become 
united  in  the  same  person  the  base  fee  is  thereupon  enlarged 
into  a  fee  simple  {c). 

Estates  tail  granted  by  the  Crown  in  reward  for  service 
and  estates  tail  after  possibility  of  issue  extinct  cannot  be 
barred  (rf) ;  nor  could  they  before  the  Fines  and  Eecoveries 
Act,  1833(e). 

The  provisions  of  the  Fines  and  Eecoveries  Act,  1833, 
relating  to  the  barring  of  entails  extend  to  equitable  as  well 
as  legal  estates  in  freeholds.  As  regards  copyholds  where 
there  is  a  custom  to  entail,  the  mode  of  barring  the  entail 
prescribed  by  the  Act  is  by  surrender,  or,  in  the  case  of 
equitable  estates,  by  deed  or  surrender ;  but  the  consent  of 
the  protector  is  still  requisite.  Entry  on  the  court  rolls 
within  SIX  calendar  months  after  the  deed  is  executed  or 
the  surrender  takes  place  is  substituted  for  enrolment  (/). 

On  the  bankruptcy  of  a  tenant  in  tail,  the  trustee  in  bank- 
ruptcy may  deal  with  the  estate  of  the  bankrupt  in  the  same 
manner  as  the  bankrupt  might  have  dealt  with  it  {g), 

A  tenant  in  tail  has  the  powers  of  a  tenant  for  life  imder 


(y)  3  &  4  Wm.  4,  0.  74,  88.  42, 46.  U)  Ibid,  s.  18. 

(z)  Banks  y.  Le  Letpeneer,  9  L.  J.  le)  34  &  35  Hen.  8,  o.  20. 

Ch.  186 ;  4  Jut.  601 ;  11  Sim.  608.  (/)  3  &  4  Will.  4,  o.  74,  ss.  60—54. 

(a)  3  &  4  Will.  4,  c.  74,  88.  1,  15.  (^)  Ibid,  as.  56—73  ;    The  Bank- 

(b)  Ibid,  8.  34.  ruptcy  Act,  1883  (46  &  47  Vict.  c.  62), 
(e)  Ibid,  8.  39.  s.  66. 
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the  Settled  Land  Acts  notwithstanding  that  he  may  be 
restrained  by  Act  of  Parliament  from  barring  or  defeating 
his  estate  tail,  and  notwithstanding  that  the  reversion  is  isx 
the  Crown,  and  notwithstanding  that  the  possibility  of  issue 
in  tail  is  extinct  (g). 

Although  a  tenant  in  tail  may,  by  a  sale  under  the  Settled 
Land  Act,  bind  the  Crown,  he  cannot  dispose  of  land  pur- 
chased with  money  provided  by  Parliament  in  oonsideratioii 
of  public  services  if  restrained  by  statute  from  barring  or 
defeating  his  estate  tail  (A). 

A  person  entitled  to  a  base  fee  has  also  the  powers  of  a 
tenant  for  life  although  the  reversion  may  be  in  the  Crown, 
and  so  that  the  exercise  by  him  of  his  powers  binds  the 
Crown  (t). 

In  cases  where  the  rights  of  a  tenant  in  tail  are  barred 
under  the  Real  Property  Limitation  Acts,  1833  or  1874,  all 
persons  whom  the  tenant  in  tail  might  have  barred  lose  their 
rights  {k)y  and  where  time  has  begun  to  run  against  a  tenant 
in  tail,  it  will  continue  to  run  against  persons  whose  rights 
such  tenant  in  tail  might  have  barred  notwithstanding  ikey 
may  be  under  disability  (t) ;  and  where  a  tenant  in  tail  has  died, 
such  persons  ccm  only  recover  within  the  time  during  which 
they  might  have  recovered  if  they  had  continued  to  live  {m). 
Where  a  tenant  in  tcdl  has  made  an  assurance  which  does  not 
bar  estates  taking  effect  after  or  in  defeasance  of  his  estate 
tail,  the  rights  of  the  remaindermen  or  reversioners  will  be 
barred  twelve  years  after  the  earliest  time  when  such  assur- 
ance would  have  barred  their  rights  had  it  then  been  executed 
by  the  person  who  would  have  been  entitled  to  his  estate  tail 
if  such  assurance  had  not  been  executed  (n). 

Estates  tail  are  subject  to  dower  in  the  same  way  as  estates 
in  fee  simple,  but  in  the  case  of  women  married  after  the 
31st  December,  1833,  the  dower  may  be  barred  by  a  dedaxa- 

(g)  46  &  46  Vict.  o.  38,  8.  58  (1)  (i)  (0  Ooodall  y,  Skerrait,  24  L.  J. 

(yS)  Ch.  323;  23L.T.(0.S.)6;3W.R. 

fh\  Th'.A  a  nkfWfW  1^'^J  iJur.  (N.S.)67;  3  Drew.  216; 

W  -^**^-  8-  ^8  (1)  (1).  3  jjq  j^  296. 

.     (i)  Ibid.  8.  68  (1)  (iii).  (m)  3^4  WiU.  4,  c.  27,  8.  22. 

{k)  3  &  4  WUl.  4,  o.  27,  8.  21.  («)  37  &  38  Vict.  c.  67,  8.  6. 
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tion  by  the  husband  against  dower  in  a  deed  or  will  (o). 
Dower  does  not  attach  unless  the  wife  might  have  had  issue 
who  could  have  inherited  the  fee  tail  (p) ;  the  right  to  it  is 
lost  by  divorce.  When  issue  is  bom  alive  capable  of  inherit- 
ing a  husband  is  entitled  to  curtesy  out  of  his  wife's  estate 
tail. 

An  estate  tail  cannot  be  disposed  of  by  will.  An  estate  in 
tail  general  or  special  descends  in  all  respects  like  a  fee 
simpley  except  that  it  is  confined  to  the  issue  of  the  person  or 
persons  named.  An  estate  in  tail  male  descends  only  to  male 
issue  who  trace  their  descent  entirely  through  males,  and  an 
estate  in  tail  female  descends  only  to  female  issue  who  trace 
their  descent  entirely  through  females  (q). 

Notwithstanding  the  provisions  of  the  Fines  and  Eecoveries 
Act,  1833,  purporting  to  exclude  the  jurisdiction  of  the 
Court  with  regard  to  specific  performance  of  contracts  in 
cases  of  disposition  of  lands  by  tenants  in  tail  (r),  the  Court 
may  decree  specific  performance  of  a  contract  for  disentail- 
ment  entered  into  by  a  tenant  in  tail  («). 

See  Enrolment — Settled  Land. 


BeqoisitionB. 

1.  I7ie  disentailing  assurance  recently  executed  by  tJie 
vetidor  must  be  duly  enrolled  before  completion  of  the  con-- 
reyance  to  the  purcJiaser. 

2.  Under  the  limitations  of  the  deed  of  18  ,  Mrs.  A. 
became  tenant  in  tail  in  possession.  Her  husband^  who  is 
now  entitled  to  an  estate  by  the  curtesy^  must  concur  in  the 
assurance  to  tlie  purchaser  ;  he  must  alsOy  as  protector  of  the 
settlement,  consent  to  the  disentailing  assurance. 

3.  Evidence  must  be  adduced  to  show  that  A.  5.,  the  late 
tenant  in  tail^  died  unthout  issu^, 

{o)  Dower  Act,  1833  (8  &  4  WiU.  4,  (r)  3  &  4  V7ill.  4,  o.  74,  s.  47. 

tJ.  106),  88.  6,  7.  («)  Sanket  v.  Small,  36  Oh.  D.  716 ; 

[p)  Co.  Litt.  31a.  66  L.  J.  Ch.  832 ;  67  L.  T.  292  ;  36 

b)  Burton,  b.  649.  W.  R.  766. 
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4.  Evidence  must  be  furnished  that  the  surrender  and 
admittance  of  18  made  to  bar  the  entail  created  by  the 
settlement  of  18  tcere  entered  upon  the  court  rolls  within 
six  months  after  the  swrender  took  place. 


EaXTITABLE  ESTATES. 

Equitable  estates  are,  in  general,  subject  to  the  same  rules 
as  legal  estates,  and  descend  in  the  same  way.  The  equitable 
estates  of  married  women  are  subject  to  their  husbands' 
curtesy,  but  prior  to  the  Dower  Act,  1833  (s),  the  husband's 
equitable  estates  were  not  subject  to  dower. 

Equitable  estates  are  free  from  any  technical  rules  which 
depend  upon  incidents  of  tenure,  thus,  an  equitable  contingent 
remainder  will  not  fail  for  the  want  of  a  particular  estate  to 
support  it.  Again,  an  equitable  estate  or  interest  was  not, 
prior  to  the  14th  August,  1884,  liable  to  escheat  (t). 

No  formality  was  required  before  the  Statute  of  Frauds  to 
a  declaration  of  trust,  or  to  the  transfer  of  an  equitable 
estate ;  but  that  statute  provided  that  declarations  of  trust  of 
lands,  tenements,  and  hereditaments,  including  chattels 
real  (w)  and  copyholds  (a*),  should  be  proved  by  some  writing 
signed  by  the  person  who  is  by  law  enabled  to  declare  such 
trusts,  or  else  they  should  be  void  (y).  This  does  not  apply 
to  trusts  arising  by  construction,  implication,  or  operation 
of  law  (s). 

A  contract  for  sale  binding  both  parties  makes  the  vendor 
at  once  a  trustee  for  the  purchaser,  and  thus  gives  the  equit- 
able interest  to  the  purchaser.  The  Statute  of  Frauds  requires 
any  contract  relating  to  lands  or  any  interest  therein  to  be  in 
writing  signed  by  the  party  to  be  charged  therewith  (a). 

(«)  3  &  4  Will.  4,  0.  105.  (x)  Withers  v.  Withers,  Amb.  161. 

(0  Intestates'  Estates  Act,   ISSi  (yj  29  Car.  2,  c.  3,  8.  7. 

(47  &  48  Vict.  0.  71).  /  x    « . ,  „   « 

(t«)  Forsier   v.  Hale,  6  Vee.  jun.  ^  Z 

308 ;  4  B.  R.  128.  W  ^M-  «•  -*. 
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AH  assignments  of  equitable  interests  axe  void  unless  in  writing 
signed  by  the  assignor  (b). 

A  deed  is  necessary  to  convey  an  equitable  interest  in  the 
case  of  a  disentailing  assurance  under  the  Fines  and  Brecoveries 
Act,  1833  {c)f  and  equitable  interests  of  married  women, 
which  must  be  conveyed  by  deed  acknowledged  under  the 
Fines  and  Eecoveries  Act,  1833  (c),  the  Eeal  Property  Act, 
1845  (d)y  or  the  Married  Women's  Eeversionary  Interests 
Act,  1867  {e). 

Since  no  formality  is  necessary  to  the  transfer  of  an  equit- 
able interest,  an  equity  of  redemption  may  be  transferred  by 
a  binding  agreement  and  a  receipt  for  the  purchase-money,  so 
also  a  receipt  for  the  mortgage  money  in  the  case  of  a  mort- 
gage of  an  equity  of  redemption  is  sufficient  discharge  without 
any  reconveyance. 

If  a  bond  fide  purchaser  for  valuable  consideration  acquire 
a  legal  estate  or  interest  in  any  property  without  notice  of  an 
equitable  estate  or  interest,  he  will  be  entitled  to  retain  the 
property  free  from  the  equitable  estate  or  interest  of  which 
he  had  no  notice.  This  rule  is  a  great  protection  to  a  pur- 
chaser, and  he  should,  in  the  absence  of  any  circumstances 
appearing  which  give  rise  to  suspicion,  rely  upon  it  and 
abstain  from  making  any  such  requisition  as — *^Was  the 
money  which  is  stated  to  have  belonged  to  the  mortgagees  on 
a  joint  account  in  fact  trust  money  ?  " 

Where  trustees  advance  trust  money  on  mortgage,  it  is  the 
usual  practice  to  keep  off  the  title  aU  reference  to  the  trust. 
If,  however,  this  course  be  not  adopted  a  purchaser  or 
transferee  should  require  production  of  the  settlement  in 
order  to  satisfy  himself  that  it  contains  nothing  interfering 
with  the  power  of  the  trustees  to  sell  or  transfer,  as  the  case 
may  be. 

See   Equitable    Mortgages  —  Escheat  —  Married 
Women — Mortgages  — Notice — Settled  Land. 

lb)  29  Oar.  2,  o.  3,  b.  9.  .  ((Q  S  &  9  Vict.  o.  106,  as.  6,  7. 

\e)  8  &  4  Will.  4,  o.  74.  (e)  20  &  21  Vict.  c.  67. 
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BequisitionB. 

1.  The  Bah  to  the  vendor  is  stated  to  be  in  pursuance  of 
an  agreement  "  in  writing.^*  As  the  purchaser  has  notice 
of  this  agreement f  it  must  be  abstracted  and  produced. 

2.  The  vendor  has  only  the  equitable  estate  in  the 
premises^  the  legal  estate  appears  to  be  outstanding  in  the 
legal  personal  representatives  of  A.  -B.,  deceased,  who  must 
concur  in  the  conveyance  to  the  purchaser. 

3.  The  mortgage  money  being  expressed  to  be  held  subject 
to  the  trusts  of  an  indenture  of  18  ,  such  indenture 
must  be  produced  for  the  inspectimi  of  t/ie  purchaser's  solicitor 
in  order  that  he  may  satisfy  himself  that  it  contains  nothing 
affecting  the  vendor's  power  to  make  a  good  titlcy  and  a 
statutory  acknowledgment  of  the  right  of  the  purc/uiser  to 
the  production  of  such  indenture  must  be  given. 


EaXTITABLE  MORTGAGES. 

Notwithstanding  the  provisions  of  the  Statute  of  Frauds  (/), 
equitable  mortgages  of  land  may  be  effected  without  writing 
by  a  deposit  of  title  deeds  (g). 

An  equitable  mortgagee  under  a  mortgage  or  charge  under 
seal  executed  on  or  after  the  28th  August,  1860,  had,  under 
Lord  Cran worth's  Act  (A),  power  to  sell  after  the  expiration 
of  a  year  after  the  principal  became  payable,  or  when  any 
interest  has  been  in  arrear  for  six  months,  or  after  an  omis- 
sion to  pay  a  premium  on  any  assurance  payable  under  the 
mortgage  deed.  Lord  Cranworth's  Act  was  repealed  by  the 
Conveyancing  Act,  1881,  which  provides  (i)  that  in  respect  of 
mortgage  deeds  executed  on  or  after  the  1st  January,  1882, 
a  mortgagee  where  the  mortgage  is  made  by  deed  shsdl  have 
power  to  sell ;  but  the  Act  requires  either  notice  to  have  been 
served  on  the  mortgagor,  and  default  made  for  three  months 

K^iiL^y.l-Lu'B.O.  O.260;  W  ^8  &  24  Viot.  o.  145.  «.  11. 

2  W.  &  T.  76.  W  4*  &  4«  Vict.  o.  41,  a.  19. 
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or  some  interest  to  be  in  axrear  for  two  months,  or  the  breach 
of  some  provision  contained  in  the  mortgage  deed  other  than 
a  oovenant  for  payment  of  mortgage  money  or  interest  (k). 

An  equitable  mortgagee  in  fee  by  deed  selling  under  the 
power  contained  in  Lord  Oranworth's  Act  (/)  could  convey 
the  legal  estate  which  was  in  his  mortgagor  {m) ;  but  an 
equitable  mortgagee  selling  under  the  Conveyancing  Act  (n) 
has  not  this  power  (o),  although  it  may,  since  the  31st 
December,  1882,  be  conferred  by  means  of  an  irrevocable 
power  of  attorney  (p). 

An  equitable  mortgagee  who  parts  with  or  does  not  obtain 
possession  of  the  title  deeds  will  be  postponed  to  a  subsequent 
equitable  mortgagee  who  advances  money  on  the  security  of 
the  deeds  without  notice  of  the  prior  equitable  mortgage  {q). 
It  reqiiires  the  most  gross  negligence,  if  not  fraud,  to  induce 
the  Court  to  postpone  a  legal  mortgagee  who  has  parted  with 
or  not  obtained  possession  of  the  title  deeds  (r). 

See  Eqihtable  Estates — Mortgages — Tacking. 

Beqnisition. 

The  charge  an  Blackacre  infaoour  of  the  vendor  contains 
no  express  potcer  of  sale^  and  does  not  appear  to  be  under 
seal.  It  is  presumed  that  the  vendor  can  procure  the  con-- 
currence  of  the  mortgagor^  If  not j  how  is  it  proposed  to 
make  a  title  ? 


7  OF  BEDEHFTION. 

See  Equitable  Estates. 


(*)  44  &  46  Vict.  0.  41,  8.  20.  tp)  CJonveyandnff  Act,  1882  (45  & 

m  23  k  24  Vict.  0.  145,  88.  11,  15.  46^ict.  o.  39),  8.  87 

339;  60L.T.487;  37  W.  R.  331.  f'^y^^'^r.' 11^^' nlVl  9? 

(n)  44  &  45  Vict.  c.  41,  8.  19.  ^  ^  ^\  ^^^ »  **  ^-  ^'  ^^^  ^  ^^ 

(o)  Me  Sodwn  and  Eowe'a  Coniraet,  ^ .  J*.  <  lu. 

85  Ch.  D.  668 ;  56  L.  J.  Oh.  755 ;  ('*)  -Hwt«  ▼•  Zootemore,  21  L.  J. 

^  L.  T.  837  ;  36  W.  R.  653.  Ch.  69 ;  9  Ha.  449 ;  6  W.  R.  637. 

J.  K 
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ERASURE. 

See  Deeds — ^Wills. 


ESCHEAT. 

On  the  death  of  a  tenant  in  fee  simple  -without  heirs  and 
without  having  disposed  hy  will  of  the  estate,  it  escheats  to 
the  Crown  or  other  chief  lord  entitled  to  the  seignory.  In 
the  case  of  copyhold  property,  the  chief  lord  is  the  lord  of  the 
manor.  Formerly,  equitable  estates  and  incorporeal  interests 
were  not  liable  to  escheat,  but  since  the  14th  August,  1884, 
inclusive,  the  law  of  escheat  applies  to  them  in  the  same 
manner  as  to  corporeal  hereditaments  («). 

See  Convicts,  Traitors  and  Felons. 

Bequiflition. 

A.  -B.,  the  predecessor  in  title  of  the  f)endorj  appears  to 
have  become  entitled  through  the  death  without  heirs^  before 
the  l^th  Augustj  1884,  of  C.  D.,  his  cestui  que  trust. 
What  proof  does  the  tendor  offer  of  the  fact  that  C  D,  had 
no  heirs  ? 


ESTATE  CLAUSE. 

See  Deeds. 


ESTATE  DUTY. 

See  Death  Duties. 


ESTATE  TAIL. 

See  Entail. 


(9)  The  Inteatates'  Estates  Act,  1884  (47  &  48  Vict.  c.  71). 
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ESTOPPEL. 

A  judgment  of  a  Court  of  record  inter  partes  is  conclusiye  as 
between  parties  and  persons  olaiming  under  them  (t).  The 
modem  County  Court  is  a  Court  of  record,  its  judgments, 
therefore,  upon  matters  within  its  jurisdiction,  are  conclusiye 
inter  partes. 

The  nature  of  estoppel  by  representation  cannot  be  better 
described  than  in  the  language  of  Lord  Selbome  in  The 
Citizens^  Batik  of  Louisiana  v.  The  First  National  Bank  of  Neto 
Orleans  (u).  "  I  apprehend  that  nothing  can  be  more  certain 
than  this,  that  the  doctrine  of  equitable  estoppel  by  represen- 
tation is  a  wholly  different  thing  from  contract,  or  promise, 
or  equitable  assignment,  or  anything  of  that  sort.  The 
foundation  of  that  doctrine,  which  is  a  very  important  one, 
and  certainly  not  one  likely  to  be  departed  from,  is  this,  that 
if  a  man  dealing  with  another  for  value  makes  statements  to 
him  as  to  existing  facts,  which  being  stated  would  affect  the 
contract,  and  without  reliance  upon  which,  or  without  the 
statement  of  which,  the  party  would  not  enter  into  the  con- 
tract, and  which  being  otherwise  than  as  they  were  stated, 
would  leave  the  situation  after  the  contract  different  from 
what  it  would  have  been  if  the  representations  had  not  been 
made ;  then  the  person  making  those  representations  shall, 
so  far  as  the  powers  of  a  Court  of  Equity  extend,  be  treated 
as  if  the  representations  were  true,  and  shall  be  compelled  to 
make  them  good.  But  those  must  be  representations  con- 
cerning existing  facts/' 

Statements  or  recitals  contained  in  a  deed  will,  in  general, 
be  taken  as  statements  upon  which  some  or  all  of  the  parties 
are  intended  to  act,  and  are  consequently  statements  which 
parties  to  the  deed  are  estopped  from  denying.  Thus,  a  recital 
that  the  vendor  is  seised  in  fee  is  a  statement  upon  which 
the  purchaser  is  intended  to  act,  and  in  an  action  brought 
upon  the  deed  by  the  purchaser  or  a  person  claimiDg  under 

(4  J)uehett  of  KingttonU  Case,  20  {u)  L.  B.  6  H.  L.  363,  at  p.  360  ; 

State  Trials,  855 ;  1  Leach,  0. 0. 146 ;      43  L.  J.  Gh.  269  ;  22  W.  B.  194. 
2  8m.  L.  0.  713. 

k2 
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him,  the  vendor  will  not  be  allowed  to  dispute  the  aoouracj 
of  such  recital. 

A  married  woman  will  not  be  estopped  by  a  representa- 
tion in  respect  of  property  subject  to  a  restraint  on  anticipa- 
tion {v)j  nor  can  infants  be  estopped  from  pleading  their 
infancy  (a?),  nor  will  a  corporation  be  estopped  by  its  deed 
from  setting  up  the  defence  of  ultra  vires. 

As  between  landlord  and  tenant  when  a  lease  has  been 
granted,  both  the  landlord  and  the  tenant  are,  during  the 
term,  estopped  from  denying  that  the  landlord  had  any 
interest  out  of  which  the  lease  could  take  effect  {y). 

Eeqtuflition. 

As  the  second  mortgage  by  the  vendor  to  B,  teas  made 
'  by  deed  and  contained  a  recital  that  the  vendor  teas  seised  in 
feCj  but  no  reference  to  the  first  mortgage^  it  tcouid  seem 
that  when  the  vendor  obtained  the  reconveyance  of  the  legal 
estate  from  the  first  mortgagee  the  second  mortgage  took 
effect  as  a  legal  mortgage  by  way  of  estoppel  (s).  A  proper 
reconveyance  from  the  second  mortgagee  mustj  therefore,  be 
obtainedy  or  he  must  cwicur  in  the  conveyance  to  the  pur- 
chaser. Under  the  circumstances,  a  mere  receipt  for  the 
mortgage  money  is  not  sufficient. 


EXCHANGE. 

See  Inclosures,  ExcHANaES  and  Partitions  under 

THE  InCLOSURE  AcTS. 


EXECT7TI0N. 

See  Appointments — Deeds — ^Wills. 

M  Batman  {Lady)  v.  Faber,  (1898)  (y)  Ck).  Litt.  47  b. 

T    T'fi7t*.'ifw-T/*9^*  ^^°'   "  W  ^^«'  ^•«'"'^^'  Mortgage  and 

(x)  Bartlett  v.  miU,  31  L.  J.  Q.  -^""'""^  ^^-  ^-  Liberator  Permanent 

B.  67  ;  6  L.  T.  607  ;  10  W.  R.  229  ;  Benejit  Building  Society,  10  Ch.  D. 

8  Jur.  (N.  S.)  762 ;  1  B.  &  S.  836.  15  ;  39  L.  T.  600  ;  27  W-  R,  210. 
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Questions  frequently  arise  as  to  the  ability  of  executors  to 
make  a  title  to  real  estate  in  cases  (i)  where  such  estate  has 
been  devised  to  them,  but  without  an  express  power  to  sell 
or  mortgage ;  and  (ii)  where  the  estate  has  not  been  devised 
to  them  at  all. 

In  the  following  cases  executors  have  power  to  sell  or 
mortgage  the  testator's  real  property  : — 

(i.)   Where  there  is  a  devise  to  the  executors  but  no  express 
power  to  sell  or  mortgage. 

(1.)  Where  the  devise  is  subject  to  a  charge  of  debts, 
the  executors  have  an  implied  power  to  sell  or 
mortgage  (a). 
(2.)  Where  the  executors  are  devisees  in  trust  under  a 
will  coming  into  operation  on  or  afterthe  13th  Aug. 
1859,  they  have  a  statutory  power  to  raise  any 
money  charged  thereon  by  sale  or  mortgage  {b). 
(ii.)   TFhere  there  is  no  devise  to  the  executors. 

(3.)  A  common  law  power  arises  where  a  testator  by 
his  will,  expressly  or  by  iBiplication,  authorizes 
his  executors  to  sell  freehold  land,  but  does  not 
devise  the  land  to  them  (c). 
(4.)  On  a  testator's  death  after  the  13th  August,  1859, 
a  statutory  power  of  sale  arises  where  such  testator 
has  expressly  or  impliedly  charged  his  real  estate, 
or  any  specific  portion  of  it,  with  the  payment  of 
debts  or  any  legacy  or  other  sum  of  money  and 
has  not  devised  the  hereditaments  charged  in  such 
terms  as  that  his  whole  estate  and  interest  therein 
becomes  vested  in  any  trustee  or  trustees  or  in 
any  person  in  fee  or  in  tail  beneficially.  In  such 
case,  notwithstanding  any  trusts  declared  by  the 
testator,  the  executor  can  raise  such  debts,  legacy, 
or  money  by  sale  or  mortgage  (rf). 

(a)  Corser  ▼.  Carticright,  L.  R.  7  ie)  Co.  Litt.  113  a,  236  a. 

H.  L..731 ;  45  L.  J.  Gh.  605.  (<Q  Lord  St.  Leoi^uds*  Act  (22  &  23 

{h)  22  k  23  Vict.  o.  35,  8.  14.  Vict.  c.  35),  8.  16. 
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(5.)  Where  estate  duty  is  payable  in  respeot  of  real 
property  passing  on  a  deatliy  and  the  persons 
aoooimtable  request  the  executor  to  pay  it,  he  has 
power  to  sell  or  mortgage  such  property  {e). 
A  charge  of  legacies  on  all  the  real  estate  does  not  primd 
facie  charge  lands  specifically  devised  (/) ;  but  if  the  charge 
is  for  debts  and  legacies,  then  not  only  the  debts  but  also  the 
legacies  are  charged,  even  on  lands  specifically  devised  (g). 
An  implied  charge  arises — 

(1.)  Where  there  is  a  general  direction  by  a  testator  that 

his  debts  shall  be  paid  (A),  but  a  direction  to  the 

executors  to  pay  debts  charges  only  the  real  estate, 

if  any,  devised  to  them  (t). 

(2.)  A  direction  for  sale  of  real  estate,  and  that  the  prooeeds 

shall  form  part  of  the  residuary  personal  estate  of  the 

testator,  subjects  the  real  estate  to  all  charges  afiPeoting 

the  personal  estate  (Ar). 

(3.)  Where  legacies  are  bequeathed  and  the  residue  of  the 

real  and  personal  estate  are  afterwards  comprised  in 

one  mass,  the  legacies  are  charged  on  the  residuary 

real  estate  (/). 

A  purchaser  from  an  executor  is  not  bound  or  entitled  to 

inquire  whether  debts  remain  unpaid,  unless  twenty  years 

have  elapsed  from  the  date  of  the  testator's  decease  (m). 

After  twenty  years  have  elapsed  since  the  testator's  decease, 

a  presumption  arises  that  the  debts  have  been  paid,  and  the 

purchaser  is  therefore  put  upon  inquiry.     This  rule  does  not, 

however,  in  general  apply  to  the  case  of  an  executor  selling 

leaseholds  of  his  testator  (n)« 


(e)  57  &  58  Viot.  c.  80,  88.  6,  9,  22. 

(/)  Conron  y.  ConroHj  7  H.  L.  0. 
168. 

(ff)  Be  Emmertony  MaaJcell  v.  jRair- 
rington,  7  L.  T.  301 ;  11  W.  R.  127 ; 
8  Jut.  (N.  S.)  1198  ;  1  N.  R.  37. 

(A)  Shallerota  v.  Finden,  3  Ves.  jun. 
738 ;  3  R. R.  75. 

(»)  Eftivell  V.  Whiiaker,  8  Russ. 
843 ;  Keeling  ▼.  Brotcn,  6  V«B.  jun. 
359 ;  5  R.  R.  70. 


{k)  Kidney  y.  Cousimaker,  WillianM 
v.*  Couasmaker^  2  Ves.  jun.  267  ;  2 
R.  R.  118;  7Bro.  P.  C.  573. 

(/)  GreviUe  t.  Browny  7  H.  L.  C. 
689 :  34  L.  T.  (0.  S.)  8 ;  7  W.  R, 
678;  6  Jur.  (N.  8.)  849. 

(m)  Be  Tanqueray^WUlaufM  and 
Landau,  20  Ch.  D.  465 ;  51  L.  J.  Ch. 
434  ;  46  L.  T.  542 ;  80  W.  R.  801. 

{n)  Be  Whistler,  36  Ch.  D.  661 ; 
56  L.  J.  Ch.  827  ;  57  L.  T.  79  ;  85 
W.  R.  662. 
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An  executor  may  sell  or  mortgage  or  otherwise  deal  with 
leaseholds  even  though  specifically  bequeathed,  and  one  only 
of  several  executors  can  make  a  title  thereto  and  give  a  good 
receipt  to  a  purchaser.  And  where  the  death  took  place  on 
or  after  2nd  August,  1894,  an  executor  may  sell  or  mortgage 
leaseholds  over  which  the  deceased  had  at  his  death  a  general 
power  of  appointment,  whether  inter  vivos  or  by  will  (o).  In 
the  case  of  persons  dying  after  the  31st  December,  1897, 
where  real  estate  is  vested  in  any  person  without  a  right  in 
any  other  person  to  take  by  survivorship,  or  where  such 
person  executes  by  will  a  general  power  of  appointment,  on 
his  death,  notwithstanding  any  testamentary  disposition,  such 
real  estate  devolves  to  and  becomes  vested  in  his  personal 
representative  like  a  chattel  real  (p) ;  and  he  may  conse- 
quently sell,  mortgage,  or  otherwise  deal  with  it ;  this  does 
not,  however,  apply  to  copyholds  or  customary  freeholds  (y), 
and  all  the  legal  personal  representatives  must  join  in  any 
sale,  unless  it  is  by  the  direction  of  the  Court  (r).  It 
is  conceived  that  in  the  case  of  persons  dying  after  the 
31st  December,  1897,  the  rule  will  be  the  same  as  regards 
realty  as  it  is  in  the  case  of  personalty,  and  accordingly  that 
a  purchaser  will  not  be  entitled  to  inquire  whether  debts 
remain  unpaid  even  after  the  lapse  of  twenty  years. 

Where  at  the  death  of  a  person  dying  after  the  31st 
December,  1881,  there  is  a  subsisting  contract  enforceable 
against  his  heir  'or  devisee  for  the  sale  of  the  fee  simple 
or  other  freehold  interest  descendible  to  his  heirs  general  in 
any  land,  his  executors  can  convey  the  laBd  for  all  the 
estate  and  interest  vested  in  him  at  his  death  in  any  manner 
proper  for  giving  effect  to  the  contract  («). 

See  Leasehold  Propei^ty — Mortgaged  Estates,  De- 
volution OF,  UPON  Death  of  Mortgagee — Trust 
Estates,  Devolution  of,  upon  Death  of  Trus- 
tee— Wills. 

(o)  finance  Act,  1894  (57   &  58  (q)  Ibid.  s.  1  (4). 

Vict.  0.  30),  88.  6,  9.  (r)  Ibid,  8.  2  (2). 

{p)  Land  Transfer  Act,  1897  (60  &  (s)  Gonyeyaucing  Act,  1881  (44  & 

61  Vict.  c.  65),  8.  1  (1),  (2).  46  Vict.  o.  41),  s.  4. 
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Bequifitiont. 

1.  Having  regard  to' the  fact  that  their  testator  died  more 
than  twenty  years  agOj  the  tenders  must  either  furnish  the 
purchaser  tcith  proof  that  some  of  his  debts  still  remain 
unpaidy  or  all  the  persons  beneficially  entitled  must  join  in 
the  conveyance. 

2,  The  leasehold  propei^ty  referred  to  in  the  particulars 
was  specifically  bequeathed  to  the  testator* s  daughter  X.  It 
is  presumed  that  the  vendors  hate  not  assented  to  this  bequest. 


EXECUTOBT  INTERESTS. 

Exeoutoiy  interestSy  that  is  to  bsj,  future  estates  other 
than  estates  in  remainder  in  real  estate,  may  be  created  either 
inter  vivos  or  by  will.  They  can  only  be  created  inter  vivos 
under  the  Statute  of  I7ses(^)  by  means  of  a  springing  or 
shifting  use,  and  as  the  Statute  of  Uses  does  not  apply  to 
terms  of  years,  an  executory  interest  in  leaseholds  cannot  be 
limited  inter  vivos.  By  will,  however,  an  executory  interest 
may  be  created  without  the  aid  of  the  Statute  of  Uses  by 
merely  stating  the  event  upon  which  the  estate  given  is  to 
arise  or  shift,  and  even  a  chattel  interest  can  by  this  means 
be  given  by  will  to  one  person  for  life  and  after  his  decease 
to  another  {u). 

A  remainder  limited  by  means  of  a  shifting  or  springing 
use  is  subject  to  the  common  law  rules  affecting  remainders, 
and  is  not  considered  to  be  an  executory  interest  {x). 

Executory  interests  are  subject  to  the  rule  against  per- 
petuities. 

See  PERPEiinTiES — Uses. 

Requisition. 

The  limitation  by  the  indenture  of  settlement  of  , 

18  ,  of  the  leasehold  portion  of  the  property  to  the  use  of 
the  vendors  after  the  marriage  of  A,  teas  void.  It  mil 
therefore  be  necessary  to  obtain  the  concurrence  of  A. 

(0  27  Hen.  8,  c.  10.  {x)  Chttdleigh's  Cate,  1  Eep.  120  >. 

(tt)  Feame,  401—404. 
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EXPECTANT  EEIBS. 

Coxnts  of  Equity  always  readily  set  aside  the  sale  of 
expectandes  by  heirs  and  others  on  the  ground  that  an 
inadequate  prioe  had  been  given ;  and  notwithstanding  that 
by  a  statute  passed  in  1867  (y)  it  was  enacted  that  no  pur- 
diase  of  any  reversionary  interest  in  real  or  personal  estate, 
made  band,  fide  and  without  fraud  or  unfair  dealing,  should, 
after  the  Slst  December,  1867,  be  set  aside  merely  on  the 
ground  of  undervalue,  such  sales  will  still,  if  the  undervalue 
is  sufficiently  gross,  be  set  aside  by  the  Court,  on  the  principle 
that  such  undervalue  is  evidence  of  unfair  dealing  (z). 

Bequisition. 

The  amount  paid  by  the  vendor  for  the  reversionary 
interest  to  be  sold  teas  less  than  one-fourth  of  its  actuarial 
value.  Having  regard  to  the  extreme  inadequacy  of  the 
consideration^  what  evidence  does  the  vendor  offer  that  under 
the  circumstances  of  the  case  the  transaction  was  reasonable 
and  bon&  fide  P  Unless  the  purchaser  is  satisfied  as  to  this^ 
the  concurrence  of  the  original  mcner  must  be  obtained. 


FEE  SIMPLE. 


In  conveyances  and  mortgages  of  estates  in  fee  simple 
executed  before  the  1st  January,  1882,  it  was  necessary  to 
use  the  words  "  and  his  heirs,"  or  "  and  their  heirs."  No 
other  words,  though  they  might  have  had  the  same  meaning, 
would  suffice.  Thus,  a  limitation  to  A.  and  his  "  heir,"  or 
to  A.  "or"  his  heirs,  or  to  A.  "in  fee  simple,"  would  not 
give  to  A.  any  greater  estate  than  an  estate  for  his  life.  But 
since  the  Slst  December,  1881,  the  words  "in  fee  simple" 
may  be  employed  to  convey  an  estate  to  a  person  in  fee 

(y)  The  Sales  of  Beveraioiis  Act,  (z)  Tyler  ▼.   Tates,  L.  B.  6  Ch. 

1867  (31  &  32  Vict.  c.  4).  665  ;  40  L.  J.  Ch.  768;   25  L.  T. 

284 ;  19  W.  R.  909. 
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simple  {a) ;  no  words  other  than  ^^  and  his  heirs  "  or  ^^  in  fee 
simple  "  are  even  now  sufficient  to  pass  the  fee. 

In  the  case  of  a  corporation  aggregate,  no  words  of  limita- 
tion are  or  ever  were  necessary ;  it  is,  however,  usual  to  add 
some  such  words ;  the  proper  words  in  such  a  case  are  ^'  and 
their  assigns,"  but  the  words  '^  and  their  successors  "  are  often 
used.  When  it  is  intended  to  limit  an  estate  to  a  corporation 
sole,  other  than  the  Crown,  the  words  "  and  his  successors  " 
are  necessary,  as  the  provisions  of  the  Conveyancing  Act,  s.  51, 
do  not  apply ;  but  the  Crown  can  take  a  fee  simple  without 
words  of  limitation. 

If  an  estate  of  freehold  is  limited  to  A.,  and  afterwards, 
either  mediately  or  immediately  by  the  same  instrument,  an 
estate  is  limited  to  his  heirs,  or  the  heirs  of  his  body,  then, 
subject  to  any  intervening  estates,  there  is  vested  in  A.  an 
estate  in  fee  simple  or  in  tail  in  the  same  way  as  if  the  ulti- 
mate estate  had  been  limited  to  A.  and  his  heirs  or  the  heirs 
of  his  body  {b) ;  and  if  there  be  no  estate  intervening  between 
A.'s  estate  of  freehold  and  his  ultimate  estate  of  inheritance, 
}iis  estate  of  freehold  merges  in  the  ultimate  remainder,  and 
he  at  once  takes  an  estate  of  inheritance ;  thus,  a  gift  to  A. 
during  the  life  of  B.,  with  remainder  to  the  heirs  of  A., 
gives  A.  an  immediate  estate  in  fee  simple.  This  rule,  which 
is  known  as  the  rule  in  Shellei/s  Cascj  does  not  apply  unless 
the  estates  limited  to  A.  and  to  his  heirs  are  both  legal  or  both 
equitable. 

In  the  case  of  copyhold  lands  by  special  custom,  estates  of 
inheritance  may  be  limited  in  surrenders  without  the  use  of 
the  word  "  heirs." 

Prior  to  the  passing  of  the  Wills  Act  {c)  in  1837,  a  devise 
of  real  estate  to  A.  passed  a  life  interest  only,  unless  a  con- 
trary intention  appeared  in  the  will ;  very  small  indications 
were  held  to  be  sufficient  to  show  such  intention.  The  law 
on  the  point  is  now  of  small  importance,  as  the  statute  referred 
to  (c?),  which  applies  to  wills  made  or  republished  on  or  after 

(a)  Conyejancing  Aot,  1881  (44  &      L.  C.  332. 
46  Vict.  c.  41),  8.  61.  (e)  7  Will.  4  &  1  Vict.  c.  26. 

(h)  ShelleyU  Cote,  1  Bep.  93  b ;  Ta.  (d)  Ibid.  8.  8. 
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the  let  Jannaiy,  1838,  provides  that  where  real  property  is 
devised  without  words  of  limitation,  suoh  devise  passes  the  fee 
Bimple  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of  bj  will  ia  such  real  estate,  unless  a 
ooniiary  intention  appears. 

Bequisitions. 

1.  The  rentcharge  contracted  to  be  sold  icas  limited  *'  to 
the  use  that  A.  may  for  ever  hereafter  receive^  8fc.^*  A$ 
there  are  no  words  of  limitation^  it  would  seem  that  A.  only 
takes  an  estate  for  life  in  the  rentcharge.  How  does  the 
vendor  propose  to  get  over  this  difficulty  ? 

2.  The  copyhold  property  was  surrendered  to  the  vendor 
"  and  his  sequels  in  right,^^  A  special  custom  of  the  manor 
must  be  shown  to  exist  whereby  these  words  will  pass  an 
estate  of  inheritance  without  the  use  of  the  word  ^^  heirs.** 


FELONS. 

See  CoNYiCTS,  Traitors  and  Felons. 


FEOFFMENTS. 


This  method  of  conveying  freehold  lands  of  whioh  the 
oonveying  party  is  seised,  has  now  fallen  into  disuse.  It 
consists  of  a  delivery  of  the  possession  of  the  land,  technically 
called  "  livery  of  seisin."  Writing  was  rendered  necessary 
by  the  Statute  of  Frauds ;  in  order  to  pass  an  estate  of  free- 
holdy  such  writing  must  be  signed  by  the  feoffor  or  his  agent 
thereunto  lawfully  authorized  by  writing  (e).  A  feoffment 
made  after  the  31st  September,  1844,  other  than  a  feoffment 
made  under  a  custom  by  an  infant,  must  be  evidenced  by 
deed(/). 

M  29  Gar.  2,  o.  3,  s.  1.  (/)  Real  Fkoperty  Act,  1845  (8  & 

9  Vict.  0.  106),  8.  3. 
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AU  land  which  is  subject  to  the  custom  of  gavelkind  can 
be  conveyed  by  feoffment  by  a  tenant  seised  of  it  as  soon  as 
he  has  attained  the  age  of  fifteen,  but  an  infant  cannot  appoint 
an  attorney  to  deliver  seisin.  A  deed  is  not  required  for  a 
feoffment  made  imder  a  custom  by  an  infant,  but  writing  is 
necessary  to  satisfy  the  Statute  of  Frauds. 

The  tortious  operation  of  feoffments  was  abolished  as  from 
the  1st  January,  1845  (^),  and  this  subject  is  now  of  no 
practical  importanoe. 

See  Gavelkind. 

Bequisition. 

Evidence  must  he  produced  that  the  purchase-money  ivas 
actiMlly  paid  to  the  feoffor.  His  receipt  is  not  sufficient,  as 
he  was  at  the  time  an  in/ant. 


FIDUCIABT  RELATIONS] 


:ii: 


In  certain  cases  where  this  relationship  exists  sales  and 
purchases  are  liable  to  be  set  aside  in  equity  on  the  ground 
that  the  vendor  or  purchaser,  as  the  case  may  be,  has  not  the 
necessary  authority  to  sell  or  buy ;  and  a  sub-purchaser  who 
has  notice  of  the  circumstances  is  in  no  better  position  than 
the  original  purchaser.  The  same  principles  apply  to  mort- 
gages and  leases,  mortgagees  and  lessees  being  purchasers 
pro  tanto. 

The  following  transactions  are  voidable  on  this  ground — 

(1)  A  sale  to  himself  or  to  a  trustee  for  himself  by  a 
trustee  for  sale  {h), 

(2)  A  pmrchase  from  himself  or  from  a  trustee  for  himself 

by  a  trustee  with  power  to  purchase  («). 

(^)  7  &  8  Vict.  0.  76,  8.  7 ;  8  &  9  Bro.  P.  0.  258 ;  2  Cox,  168,  820. 

Vict.  0.  106,  B.  4.  t'\   1?          A     T           ATT* 

(A)  Fax  T.  Mackreth,  2  R.  R.  65 ;  (*^  "^^  ^ff  ^  ^«^^'    «  Ves.  jun. 

2  W.  &  T.  709  ;  2  B.  C.  C.  400  ;  4  626  ;  6  R.  R.  9. 
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(3)  A  sale  hj  a  trustee  in  bankruptoy  to  bimself  or  to  a 

trustee  for  himself  (k). 

(4)  A  sale  hy  an  executor  or  administrator  to  himself  orto 

a  trustee  for  himself ,  or  to  one  of  his  co-executors  or 
oo-administrators.  (/) . 

(5)  A  sale  to  himself  by  an  agent  or  auctioneer  employed 

to  sell  {m). 

(6)  A  purchase  from  himself  by  an  agent  employed  to 

buy  (n). 

(7)  A  sale  to  himself  or  to  a  trustee  for  himself  by  a 

mortgagee  under  his  power  of  sale  (o). 

(8)  A  sale  to  a  director  by  his  company  (p),  and  by  a 

director  to  his  company  {q) ;  also  the  like  transactions 
between  a  governor  of  a  charity  and  the  charity  (r). 
In  addition  to  these  cases,  there  are  cases  of  another  class 
where  the  Court  looks  with  great  suspicion  on  transactions 
inter  vivos  on   account  of,  the    fiduciary  relation  existing 
between  the  parties.    These  relations  include — 
Solicitor  and  client ; 
Doctor  and  patient ; 
Minister  and  member  of  congregation ; 
Trustee  and  beneficiary ; 
Parent  and  child ; 
Guardian  and  ward ; 
Agent  and  principal. 
Transactions  between  parties  in  these  relationships  are 
liable  to  be  impeached  at  the  instance  of  the  last-mentioned 
party  in  each  case,  unless  the  first-mentioned  party  can  show 
that  no  improper  influence  was  exercised;  in  cases  of  this 
class  a  sub-purchaser  is  safe  if  he  has  no  notice  of  any  cir- 


{i)  JSx parte  Laeey,  6  Tee.  jcm.  625, 
note  at  p.  630 ;  6  R.  B.  9. 

(/)  KiUiek  t.  Flexney,  4  B.  G.  0. 161 . 

(m)  Oliver  v.  Court,  22  R.  R.  720 ; 
BanieU,  301 ;  8  Prioe,  127. 

(n)  East  India  Co.  v.  Senehtnan, 
1  Ves.  jun.  287. 

(o)  Martineon  t.  Clowes,  21  Ch.  D. 
857 ;  61  L.  J.  Ch.  .694 ;  46  L.  T. 
882 ;  30  W.  R.  796. 


(p)  Aberdeen  Rail.  Co.  ▼.  Blaekie 
Brothers,  2  Eq.  Rep.  1281 ;  1  Maoq. 
461 ;  23  L.  T.  315. 

(q)  Imperial  Mercantile  Credit  At^ 
soeiaticn  (The  Liquidators  of)  y.  Cole- 
man,  L.  R.  6  H.  L.  189  :  42  L.  J. 
Ch.  644 ;  29  L.  T.  1 ;  21  W.  R.  696. 

(f)  Att.'Gen,  v.  Clarendon  (^rl 
of),  17  Vee.  jun.  491. 
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oumstanoe  rendering  {he  transa(jfion  voidable  in  equity.  No 
requisition  should,  therefore,  in  general  be  made  in  such  cases, 
unless  the  proposed  purchaser  or  mortgagee  has  any  such 
notice. 

Bequiflition. 

It  appears  that  [here  state  relationship'].  The  concur'^ 
rence  of  [the  person  on  whose  application  the  transaction  is 
toidable]  must  be  procured. 


FINES  AND  BECOVEBIES. 

Fines  and  reooveries  were  abolished  in  1833  {s) ;  but  as 
titles  still  occasionally  commence  before  the  date  of  their 
abolition  some  account  of  them  may  be  usefuL 

A  common  recovery  was  a  contrivance  for  evading  the 
Statute  De  Bonis  by  means  of  a  fictitious  suit  collusively  prose- 
cuted to  judgment,  by  means  of  which  a  tenant  in  tail,  pro- 
vided that  he  was  either  seised  of  the  land  or  obtained  the 
concurrence  of  the  person  so  seised,  was  enabled  to  bar  his  issue 
and  all  subsequent  estates  in  remainder  (t) ;  and  a  statute  of 
Geo.  II.  enacted  that  a  recovery  suffered  without  the  concur- 
rence of  a  lessee  for  life  at  a  rent  should  be  vaUd,  provided 
the  concurrence  of  the  person  next  entitled  to  a  freehold 
estate  in  remainder.or  reversion  could  be  procured  (u). 

A  fine  was  also  a  fictitious  suit,  but  was  terminated  by 
agreement,  under  which  the  person  suing  was  admitted  to 
be  the  owner  of  the  land.  It  was  only  binding  against  a 
tenant  in  tail  and  his  issue,  unless  the  tenant  in  tail  was 
actually  seised,  when  it  was  also  binding  on  the  remainder- 
men by  tortious  operation.  In  order  to  complete  a  fine, 
enrolment  on  the  records  of  the  Court  and  proclamations 
were  required.  All  fines  levied  in  the  Court  of  Common 
Pleas  are  deemed  to  have  been  barred  with  proclamations  (a-). 

(»)  8  &  4  WiU.  4,  0.  74.  (i,)  14  Geo.  2,  0.  20,  8B.  1,  2. 

W  Taltarum's  Cote,  Year  Book,  12         )  !  ,,  ^  ,„  J.  ,     \^     \ 
Edw  4  19  («)  11  &  12  Vict.  c.  70,  s.  1. 
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If  an  estate  tail  was  barred  bj  fine  only,  the  estate  created 
was  a  mere  base  fee,  and  the  land  was  liable,  after  the  death 
of  the  tenant  in  tail  and  failure  of  his  issue,  to  be  recovered 
hy  the  remainderman. 

Prior  to  their  being  abolished,  fines  were  much  made  use 
of  for  barring  dower,  and  for  that  purpose  they  were  effectual 
without  proclamations ;  but  separate  examination  of  married 
women  was  necessary.  A  fine  was  also  used  on  the  con- 
veyance of  real  property  to  which  a  man  was  entitled  in  right 
of  his  wife. 

In  practice,  the  production  of  the  recovery  deed  may  now 
be  accepted  as  sufficient  evidence  of  a  recovery.  As  regards 
a  fine,  the  chirograph  should  be  abstracted  and  produced, 
and,  where  proclamations  were  necessary,  a  memorandum 
duly  indorsed  thereon  is  sufficient  proof.  When  the  interest 
of  a  married  woman  is  being  dealt  with,  the  abstract  must 
also  contain  the  certificate  of  her  acknowledgment,  as  without 
such  acknowledgment  the  fine  would  be  ineffectual. 

Bequisitions. 

1.  A,  B,j  the  tenant  in  tail  in  po^Besmn^  who  purported 
to  convey  hy  the  indentures  of  lease  and  release  of  , 
1811,  covenanted  to  levy  a  fine  in  order  to  bar  his  estate 
tail.  The  abstract  should  show  that  such  fine  was  duly 
leviedffor  tchich  purpose  the  chirograph  must  be  abstracted 
and  produced. 

2.  The  fine  levied  by  C,  i).,  the  tenant  in  tail  in 
remainder,' who  conveyed  by  the  indenture  of  ,  1830j 
icould  only  have  the  effect  of  barring  the  issue  of  the  tenant 
in  tail  and  not  the  remaindermen^  and  it  would  appear  to 
have  had  no  tortious  operation.  The  remaindermen  willy 
however^  no  doubt  be  statute-batTcd,  Evidence  on  the  point 
should  nevertheless  be  produced,  as,  by  reason  of  deaths  under 
age  of  successive  tenants  in  tail,  it  is  possible  that  the^^e  might 
still  be  an  enforceable  claim. 
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FIBE. 

See  Insurance  against  Fire. 


FDETUBES. 

All  ohattels  fixed  to  the  soil  are  regarded  as  a  portion  of 
the  freehold,  and  as  such  thej  pass  to  the  purchaser  upon  a 
conveyance,  or  to  the  devisee  upon  a  devise  of  the  land. 
Upon  the  death  intestate  of  the  owner  of  the  land  his 
heir-at-law  is  entitled  to  the  fixtures. 

In  former  times  fixtures  were  irremovable  by  a  lessee  or 
ether  limited  owner,  but  exceptions  were,  many  years  ago, 
made  with  regard  to  certain  fixtures  which  such  limited 
owners  have  attached  to  the  freehold,  and  which  are  known 
as  "tenants'  fixtures."  These  comprise  "trade  fixtures," 
that  is  to  say,  articles  attached  to  the  freehold  merely  for 
the  purposes  of  trade,  and  "  ornamental  fixtures,"  which  are 
articles  so  attached  for  the  purpose  of  ornament  or  domestic 
use.  Such  fixtures  may  be  removed  by  a  tenant  or  other 
limited  owner  attaching  them,  provided  he  can  do  so  without 
damage  to  the  freehold,  and  such  removal  must  take  place 
before  his  term  or  interest  has  expired. 

Fixtures  put  up  for  the  purpose  of  agriculture  were  held 
not  to  come  within  the  category  of  trade  fixtures,  but  by 
various  statutes  the  law  has  been  modified  in  favour  of 
agricultural  tenants.  After  the  23rd  July,  1851,  if  a  tenant, 
with  the  consent  in  writing  of  the  landlord  for  the  time  being, 
erects  at  his  own  expense  for  agricultural  purposes,  or  for  the 
purposes  of  trade  and  agriculture,  any  building,  engines, 
or  machinery,  subject  to  the  right  of  the  landlord  to  purchase 
such  fixtures,  they  become  the  tenant's  property,  and  are 
removable  by  him  on  giving  the  landlord  or  his  agent  one 
calendar  month's  previous  notice  in  writing  of  his  intention 
to  remove  them  (y). 

(y)  U  &  15  Vict.  0.  26,  8.  3. 
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A  further  modifioation  of  the  law  as  regards  agricultural 
fixtures  was  made  bj  the  Agricultural  Holdings  (England) 
Act,  1875  (2),  which  came  into  operation  on  the  14th  February, 
1876.  This  provision  was  repealed  and  re-enacted  with  slight 
alterations  by  the  Agricxdtural  Holdings  (England)  Act, 
1883  (a).  Under  these  statutes  an  agricultural  tenant  may 
remove  fixtures  voluntarily  attached  by  him  to  his  holding 
after  he  has  paid  all  rent  owing  by  him,  and  satisfied  all  his 
other  obligations  in  respect  of  his  holding.  He  is  bound  to 
give  a  calendar  month's  notice  to  his  landlord,  and  his  right 
of  removing  the  fixtures  is  subject  to  the  landlord's  right  to 
purchase  them.  The  Act  of  1875  applied  only  to  holdings 
of  two  acres  at  least,  but  there  is  no  similar  provision  in  the 
Act  of  1883  which  applies  to  any  parcel  of  land  held  by  a 
tenant  which  is  wholly  agricultural  or  wholly  pastoral,  or  in^ 
part  agricultural  and  as  to  the  residue  pastoral,  or  in  whole 
or  in  part  cultivated  as  a  market  garden ;  but  the  Act  does 
not  apply  to  any  holding  let  to  the  tenant  during  the  con« 
tinuance  in  any  office,  appointment,  or  employment  held 
under  the  landlord  (b). 

There  appears  to  be  nothing  to  prevent  a  landlord  and 
tenant  from  modifying  by  agreement  the  provisions  of  the 
Act  with  regard  to  fixtures. 

Bequisitions. 

1.  It  «  presumed  that  the  purchaser  is  entitled  to  all  the 
fixtures  that  are  now  on  the  premises. 

2.  Which  [if  any)  of  the  ornamental  fixtures  upon  the 
premises  are  the  property  of  the  present  tenant  ? 

3.  Do  all  the  trade  fixtures  now  upon  the  prcfnises  belong 
to  the  present  tenant,  or  were  any,  and  which,  on  the  premises 
at  the  time  of  the  demise  ? 

{z)  38  &  39  Vict.  0.  92,  s.  53.  (a)  46  &  47  Yiot.  0.  61,  8.  34. 

{b)  Ibid.  8.  64. 


J. 
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FOBECLOSIJSK 

A  f oredosure  is  proved  bj  the  produotion  of  the  final  fore- 
closure  order.  It  operates  to  convej  to  the  mortgagee  the 
full  beneficial  interest  which  was  subject  to  the  mortgage. 
An  order  of  the  Court  will  not,  as  against  a  purchaser,  be 
invalidated  on  the  ground  of  want  of  jurisdiction,  or  of  want 
of  any  concurrence,  consent,  notice,  or  service,  whether  the 
purchaser  has  notice  of  such  want  or  not  {c). 

In  the  case  of  an  equitable  mortgage,  the  foreclosure  order 
usually  directs  the  mortgagor  to  convey  the  premises  as  the 
mortgagee  shall  direct  (d).  The  purchaser  of  foreclosed  pro- 
perty should  see  that  the  order  has  been  complied  with  in  this 
respect,  or  that  a  vesting  order  has  been  made  (e). 

Bequisition. 

172^  mortgage  to  the  mortgagee  teas  only  an  equitable 
one,  and,  though  it  has  been  foreclosed^  it  does  not  appear 
that  the  legal  estate  Ms  been  got  in.  The  mortgagor  must 
be  a  parti/  to  the  conveyance  to  convey  the  legal  estate,  or  a 
vesting  order  must  be  obtained  at  the  vendor's  expense. 


FOBFEITXJBE. 

See  Convicts,  Traitors   and  Felons — Leasehold 

Property. 


FSEEBENCH. 

See  Dower  and  Freebench. 


(e)  Conveyanoinf?  Act,  1881  (44  &  Ch.  651 ;  32  L.  J.  Ch.  276  ;  7  L.  T. 

45  Vict.  c.  41).  8.  70.  411 ;   9  W.  R.  860 ;  11  W.  R.  83  ; 

(d)  Seton,  1696.  1  N.  R.81 ;  30  Boav.  218;  81  Beav. 

{e)  Leehmere  ▼.   Clamp,   30  L.  J.  678. 
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FBIENBLY  SOCIETIES. 

The  law  relating  to  friendlj  sooieties  has  reoentlj  been 
consolidated  by  the  Friendly  Sooieties  Act,  1896  (/),  which, 
together  with  the  CoUeoting  Sooieties  and  Industrial  Ajssur- 
anee  Oompanies  Act,  1896  (g)y  repeals  and  re-enaots  the  five 
Acts  oolleotiyely  called  the  Friendly  Societies  Acts,  1875  to 
1895  (A). 

All  property  belonging  to  a  friendly  society  is  vested  in 
the  trustees  of  the  society  for  the  time  being.  Upon  the 
death,  resignation,  or  removal  of  a  trustee,  the  property, 
whether  real  or  personal,  vests  in  the  surviving  or  continuing 
trustees  without  any  conveyance  or  assignment,  and  upon 
the  death  of  the  last-surviving  trustee,  the  property  of  the 
society  vests  in  his  legal  personal  representative  (t).  On  the 
appointment,  therefore,  of  new  trustees,  no  transfer  of  the 
trust  property  is,  in  general,  necessary  (A;).  Stocks  and 
securities  in  the  public  funds  of  Great  Britain  and  Ireland 
must,  however,  be  transferred  into  the  names  of  the  succeeding 
trustees  in  the  usual  manner  (i). 

A  friendly  society  may  (if  its  rules  so  provide)  hold, 
purchase,  or  take  on  lease  any  land,  and  may  sell,  ex- 
change, mortgage,  lease,  or  bmld  upon  that  land,  ctnd  may 
alter  and  pull  down  buildings  and  again  rebuild;  and  a  pur- 
chaser,  assignee,  mortgagee,  or  tenant  is  not  bound  to  inquire 
as  to  the  authority  for  any  sale,  exchange,  mortgage,  or  lease 
by  the  trustees,  and  the  receipt  of  the  trustees  for  any  money 
arising  from  or  in  connection  with  such  a  sale,  exchange, 
mortgage,  or  lease  is  a  good  discharge  :  a  benevolent  society, 
however,  cannot  hold  land  exceeding  one  acre  in  extent  at 
any  one  time  (/). 

(/)  69  ft  60  Vlot.  0.  25.  (x\  38  ft  39  Viot.  o.  60,  8.  16  (4) ; 

Gr)  69  ft  60  Vict.  c.  26.  ^j.  MarrUm  v.  Glover,  4  Ex.  430 ; 

(A)  38  ft  39  Viot.  o.  60 ;  60  ft  61  19  L.  J.  Ex.  20 ;  14  L.  T.  (O.  S.) 

Viot.  c.  56  ;   62  ft  63  Viot.  c.  22  ;  204 ;  14  J.  P.  84. 
66  ft  57  Vict.  0.  30 ;  68  ft  69  Vict.  (0  38  ft  39  Viot.  c.  60,  8.  16  (2) ; 

o.  26.  69  ft  60  Viot.  o.  26,  8.  47. 

l2 
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On  a  purchase  of  copyhold  property,  the  lord  of  the  manor 
is  bound  to  admit  not  more  than  three  trustees  of  the  society 
on  payment  of  the  usual  fines,  fees,  and  other  dues  payable 
on  the  admission  of  a  single  tenant  {fj. 

A  receipt  under  the  hands  of  the  trustees  of  a  friendly 
society  or  branch,  countersigned  by  the  secretary,  for  all 
sums  of  money  secured  to  the  society  or  branch  by  any 
mortgage  or  assurance,  if  indorsed  upon  or  annexed  to  the 
mortgage,  vacates  the  mortgage  or  other  assurance  and  vests 
the  property  comprised  in  it  in  the  person  entitled  to  the 
equity  of  redemption  without  reconveyance  or  surrender  {m). 
If  the  mortgage  has  been  registered  under  ally  Act  for  the 
registration  of  title,  or  is  of  copyholds,  or  of  lands  of 
customary  tenure  and  entered  on  any  court  rolls,  the  regis- 
trar under  any  such  Act  or  steward  of  the  manor  is  bound, 
on  the  production  of  the  receipt  verified  by  oath  of  any 
person,  to  enter  satisfaction  of  the  mortgage  on  the  register 
or  court  rolls  and  to  grant  a  certificate  either  upon  the 
mortgage  or  separately  to  the  like  effect  (/i),  which  certi- 
ficate is  evidence,  without  further  proof,  in  all  Courts  and 
proceedings  (o). 

The  proper  evidence  that  a  society  is  dxdy  registered  under 
one  of  the  Acts  is  the  acknowledgment  of  registry  issued  by 
the  Chief  Registrar  of  Friendly  Societies  ( p) :  a  copy  of  the 
rules  should  be  required  to  prove  their  contents. 

BeqnisitionB. 

1.  A  copy  of  the  rules  of  tJie  X.  Friendly  Society 
must  be  furnished^  as  also  must  tJie  acknowledgment  of 
registry  under  the  Friendly  Societies  Acts.  It  must  also 
be  proved  that  -4.,  5.,  C.  and  2>.  were  trustees  of  the  society 
at  the  time  of  the  mortgage^  and  that  -4.,  B.  and  C,  were 

(0  38  &  39  Vict.  0.  60,  8.  16  (6) ;  («)  38  &  39  Vict.  o.  60,  e.  16  (8)  ; 

69  &  60  Vict.  0.  25,  s.  48.  69  &  60  Vict.  c.  26,  s.  63  (2). 

(o)  Ibid,  8.  53  (3). 
(m)  38  &  39  Vict.  c.  60,  8.  16  (7) ;  (p)  38  &  39  Vict.  c.  60,  a.  11  (10) ; 

59  &  60  Vict.  0.  25,  8.  53  (1).  59  &  60  Vict.  c.  26,  s.  11. 
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the  trustees  at  the  time  the  indorsed  receipt  was  given. 
When  did  2>.  cease  to  be  a  trustee  of  the  society  ? 

2.  The  land  sold  is  stated  to  contain  one  acre  or  there- 
abouts:  it  mmt  be  shown  thai  it  does  not  exceed  one  acre{q). 


!• 


FUTURE  ESTATES. 

See  Reyebsionaby  Interests. 


OABDENS,  COTTAGE  AND  MABKET. 

See  Agricultural  Holdings. 


OAVELEDn). 

Tenure  subject  to  the  custom  of  gavelkind  is  prinoipallj 
met  with  in  the  county  of  Kent.  In  that  county  every 
interest  in  land  is  presumed  to  be  held  according  to  this 
tenure,  and  to  displace  this  presumption  it  is  necessary  to 
show  that  the  land  was  never  so  subject,  or  that  it  has  been 
disgaveUed  by  an  Act  of  Parliament. 

The  most  important  peculiarities  of  gavelkind  are — 

(1)  An  infant  who  has  attained  the  age  of  fifteen  can 

convey  by  feoffment  for  value,  and  such  conveyance  is 
not  liable  to  be  avoided  by  the  infant  on  his  attaining 
the  age  of  twenty-one  (r). 

(2)  Birth  of  issue  is  not  necessary  to  entitle  a  husband  to 

an  estate  by  curtesy  in  his  wife's  lands.  The  husband's 
estate  by  curtesy  extends  only  to  one  moiety  of  his 
wife's  lands,  and  ceases  upon  his  marrying  again. 

(3)  The  wife's  dower  (commonly  called  freebench)  extends 

to  one  moiety  of  her  husband's  lands,  and  lasts  only 

(q)  See  Friendly  Societies  Aot,  1896  tract,  (1895)  2  Gh.  625 ;  64  L.  J.  Gh. 
(69  &  60  Vict.  0.  26),  8.  47  (3).  678  ;  72  L.  T.  836  ;  43  W.  R.  620  ; 

(r)  Be  Maskell  and  Goldfinch's  Con*       13  R.  686. 
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duiing  her  widowhood,  and  while  chaste,  or,  rather, 

having  had  no  illegitimate  child. 

(4)  All  males  inherit  together  as  coparceners  subject  to  the 

husband's  curtesy  or  wife's  dower.    In  other  respects 

the  descent  of  the  estate  is  regulated  by  the  same 

rules  as  apply  to  ordinary  estates  in  fee  simple.    The 

issue  of  deceased  males  where  their  ancestor  is  dead 

take  their  ancestor's  share  as  coparceners. 

The  Dower  Act  applies  to  dower  under  the  custom  of 

gavelkind  («).     Under  it  a  widow  is  entitled  to  dower  where 

the  interest  of  the  husband  was  equitable  as  well  as  where  it 

was  legal  {t)y  but  not  out  of  any  lands  absolutely  disposed  of 

by  the  husband  in  his  lifetime  (f/),  and  her  dower  may  be 

barred  by  declaration  in  deed  or  will  (a?),  or  by  a  devise 

showing  a  contrary  intention  (y). 

See  Feoffments. 

Beqnisition. 

As  the  land  sold  is  in  the  counts/  of  Kenty  it  is  presumed 
that  it  is  subject  to  the  custom  of  gavelkind.  On  the  death 
of  A.  £.  intestate  and  without  leaving  a  vndow^  C.  D.,  his 
eldest  son,  would  be  entitled  to  one^third  only.  E.  F,,  the 
only  daughter  of  A.  BJs  second  son,  would  be  entitled  to  one 
other  third,  and  G,  H,  and  K,  L.,  the  two  sons  of  A,  B.^s 
third  son,  would  be  entitled  to  the  remaining  third  of  the 
property.  JE.  F.,  O.  H,,  and  K.  L.  must  join  with  C.  D, 
in  the  conveyance  to  the  purchaser.  As  K.  L.  is  only 
eighteen  years  of  age,  he  must  convey  his  share  by  feoffment, 
and  at  least  one-sixth  of  the  purchase-money  must  be  paid  to 
him  personally. 


(«)  Farley  t.  Bonham,  30  L.  J.  Ch.  Will.  4,  c.  105),  as.  2,  3. 

239  ;    3  L.  T.  806  ;  9  "W.  R.  299  ;  («)  Ibid,  s.  4. 

7  Jut.  (N.  S.)  232  ;  2  J.  &  H.  177.  (x)  Ibid,  as.  6,  7. 

(t)  The  Bower  Act,  1833  (3  &  4  (y)  Ibid,  s.  9. 
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OSANT. 

A  deed  of  grant  was  at  oommon  law  the  appropriate  mode 
of  oonyeying  inoorporeal  hereditaments ;  but  oorporeal  here- 
ditaments, that  is,  freehold  estates  in  possession,  oould  not  be 
80  oonyeyed.  Since  the  1st  October,  1845,  all  corporeal 
tenements  and  hereditaments  have  been  deemed  to  lie  in 
grant  as  well  as  livery  (s),  and  consequentlj  have  been 
capable  of  being  transferred  bj  deed  of  grant. 

The  word  grant  implies  covenants  for  title  in  a  conveyance 
by  companies  under  the  Lands  Glauses  Consolidation  Act, 
1845(a),  and  in  conveyances  to  the  G-ovemors  of  Queen 
Anne's  Bounty  (5). 

See  Conveyances. 


GRANT,  WORDS  OF. 

See  Deeds. 


OROXnn)  RENTS. 


What  is  oommonly  referred  to  as  a  ground  rent  is  merely 
a  freehold  or  leasehold  interest  subject  to  a  lease  or  under- 
lease on  the  grant  of  which  the  ground  rent  has  been  reserved. 
The  lease  or  underlease  should  in  all  cases  be  abstracted,  and 
the  counterpart  handed  over  to  the  purchaser  on  completion. 

Beqnisitions. 

1.  Who  is  at  present  entitled  to  tlie  kmehold  interest  on 
the  property  on  which  the  ground  rent  is  secured? 

2.  The  counterpart  of  the  lease  willy  it  is  presumed^  be 
handed  over  to  the  purchaser  on  completion, 

(t)  The  Beal  Property  Act,  1845  {b)  Queen  Anne's  Boanly  Aot, 
(8  &  9  TuA.  o.  106),  B.  2.  1838  (1  &  2  Vict.  o.  20),  s.  22. 

(a)  8  ft  9  Viot.  c.  18,  b.  132. 
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3.  What  right  had  the  trustees  of  the  settknient  of 
18  ,  to  purchase  these  ground  rents  ?  The  power 
of  sale  of  the  property  originally  settled  provides  for  the 
purc/iase  wit  of  the  proceeds  of  ^^  other  hereditaments  in 
possessions  Is  it  contended  that  these  words  include  freehold 
ground  rents  ? 


HABENDUM. 

See  Deeds. 


HEIBS. 

See  Entail — Fee  Simple. 


HUSBAND. 

See  Curtesy — Married  Women. 


HUSBAND  AND 

See  Conveyances — Married  Women. 


IDENTITT. 


It  is  not  usual  to  insist  upon  proof  of  the  identity  of 
persons  named  in  certificates  of  birth,  marriage,  or  death,  but 
it  is  conceived  that  strictly  the  purchaser  is  in  all  cases 
entitled  at  his  own  expense  to  a  statutory  declaration  by  a 
person  well  acquainted  with  the  family,  identifying  such 
persons.  The  same  observation  applies  to  the  identity  of 
persons  named  in  instruments  such  as  deeds  and  wills,  but  as 
in  these  cases  an  address  and  description  is  usually  added. 
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the  pmohaser  need  rarely  require  any  further  eyidenoe  beyond 
the  instruments  themselves. 

A  purchaser  would  do  well  to  insist  upon  all  discrepancies 
which  throw  any  doubt  upon  the  identity  of  the  parcels 
described  in  the  various  documents  of  title  with  the  property 
Bold  being  satisfactorily  accounted  for,  and  he  ought  in  all 
oases  to  be  furnished  with  tracings  of  any  plans  which  are 
referred  to  in  any  of  the  documents  of  title.  A  study  and 
oomparison  of  these  will  frequently  satisfy  any  doubts  which 
the  mere  description  of  the  property  has  raised.  All  facts  or 
circumstances  which  are  necessary  to  establish  the  identity  of 
the  parcels  should  be  proved  by  the  statutory  declaration  of 
some  person  well  acquainted  with  the  neighbourhood. 

Bequisitions. 

1.  Is  the  Jame%  Smith  mentioned  in  the  underlease  of  189  , 
and  in  the  assignment  of  189  ,  the  same  person  as  Charles 
James  Smith,  the  testator?  Evidence  of  identity  explaining 
the  discrepancy  must  heftimished. 

2.  On  page  of  the  abstract  the  name  of  the  second 
child  of  Mr.  and  Mrs.  M.  is  stated  as  Elizabeth  Grace, 
whereas  the  name  of  Mrs.  F,,  through  whom  the  title  is  rfc- 
ri^^edy  is  given  as  Orace  Elizabeth.  This  discrepancy  must 
be  explained  and  evidence  of  identity  given. 

3.  The  death  certificates  of  John  William  X,  the  uncle, 
and  of  John  William  X.,  the  nephew,  must  both  be  produced, 
and,  having  regard  to  the  fact  that  both  uncle  and  nephew 
bear  the  same  name,  there  should  be  a  statutory  declaration 
by  some  person  well  acquainted  unth  the  family  identifying 
the  persons  named  in  the  certificates  with  the  uncle  and 
nephew  respectively. 

4.  Copies  of  the  plans  referred  to  in  the  abstract  of  title 
should  be  supplied  in  order  to  enable  the  purchaser  to  satisfy 
himself  as  to  the  identity  of  the  premises  cotnprised  therein 
with  the  property  contracted  to  be  sold. 

5.  Some  evidence  must  be  furnished  to  prove  that  the 
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property  contracted  to  he  sold  forms  part  of  the  estate  com^ 
prised  in  the  mortgage  of  ,  189     . 

6.  The  parcels  in  the  indenture  of  lease  of  ,  iy 
reference  to  which  the  property  contracted  to  be  sold  is  afters 
wards  conveyed^  is  described  as  a  piece  of  building  ground 
[_8fcJ\.  Evidence  must  be  produced  identifying  this  with  the 
ground  on  which  the  house  described  in  the  particulars  of 
sale  has  been  built, 

7.  Evidence  must  be  supplied  to  show  that  the  property 
described  in  the  abstract  is  identical  with  or  includes  that 
contracted  to  be  sold  as  described  in  the  particulars  of  sale. 
For  this  purpose  tracings  from  the  tithe  commutation  map 
of  the  parish,  or  similar  evidence^  supported  by  a  statutory 
declaration  of  some  person  acquainted  with  the  property y  must 
be  produced. 

8.  According  to  the  abstracted  documents,  the  property 
the  title  to  which  is  adduced  is  No.  9,  Victoria  Terrace, 
with  a  small  piece  of  ground  which  was  comprised  in  the 
lease  of  No.  8,  Victoria  Terrace,  but  the  property  as 
referred  to  in  the  particulars  appears  to  be  known  as  No.  120, 
Acre  Lane.  What  evidence  of  identity  does  the  vendor 
offer? 

9.  Is  the  Summer  Lane,  referred  to  in  the  indentures  of 
lease  and  release  of  1832,  the  same  road  as  Jubilee  How 
mentioned  in  the  will  of  1888  P  If  so,  a  statutory  declaration 
by  some  person  well  acquainted  with  the  neighbourhood,  to  the 
effect  that  Jubilee  Row  was  formerly  known  as  Summer 
Lane,  should  be  furnished  to  the  purchaser. 

10.  Sow  did  No.  7a,  X.  Street  become  No.  19, 
X.  Street  ?  A  certified  copy  of  the  order  of  the  London 
County  Council  altering  this  must  be  produced. 


IDIOTS. 

See  Insamty. 
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IuIJMT^I 


COVENANTS. 

See  Covenants. 


IMFBOVEMENTS. 

See  Land  Improvement  Acts. 


INCLOSXnEtES,  EXCHANGES  AND  PABTITIONS 
TJNDEB  THE  INCLOSTTBE  ACTS. 

As  the  title  to  land  awarded  on  an  inoloBure  nnder  the 
Indosure  Act,  1845,  depends  upon  the  title  to  the  land  in 
respect  of  which  the  award  is  made  ((;),  an  abstract  of  the 
latter  title  must  be  furnished  to  a  purchaser. 

The  Indosure  Act  contains  provisions  whereby  an  exchange 
maybe  effected.  This  exchange  is  effectual  for  all  puxposes, 
and  is  not  liable  to  be  impeached  by  reason  of  any  in&rmity 
of  estate  or  defect  of  title  of  the  persons  on  whose  applica- 
tion the  same  has  been  made,  and  the  land  taken  upon 
such  exchange  is  held  upon  the  same  uses,  trusts,  intents, 
and  purposes,  and  subject  to  the  same  conditions,  charges, 
and  incumbrances  as  the  lands  given  on  such  exchange 
would  have  stood  limited  to  or  been  subject  to  in  case  such 
exchange  had  not  been  made  {d), 

A  sealed  copy  of  the  award  which  is  delivered  to  each  of 
fhe  parties  on  whose  application  an  exchange  was  made  ought 
to  be  handed  over  to  a  purchaser. 

Since  the  4ih  September,  1848,  inclusive,  a  partition  may 
be  obtamed  under  the  provisions  of  the  Indosure  Acts  on  the 
application  of  persons  interested.  Such  partitions  are  effectual 
for  all  purposes,  and  like  exchanges  are  not  Hable  to  be 
impeached  by  reason  of  any  infirmity  of  estate  or  defect  of 


i: 


e)  The  IndcMiiie  Act,  1846  (8  ft  9  Viot.  o.  118),  8.  94. 
<0  Ibid,  8.  147. 
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title  of  the  persons  on  whose  application  they  have  been  made. 
The  land  allotted  in  severalty  upon  every  such  partition  enures 
to,  for,  and  upon  the  same  uses,  trusts,  intents,  and  purposes, 
and  subject  to  the  same  conditions,  charges,  and  incumbrances, 
as  the  undivided  part  or  share  in  respect  of  which  the  same  is 
allotted  would  have  stood  limited  or  been  subject  to  in  case 
the  partition  order  had  not  been  made  (e). 

A  partition  order  under  the  Inclosure  Acts  is  proved  by  a 
sealed  copy  of  the  award  which  is  delivered  to  each  of  the 
parties  on  whose  application  the  partition  was  made(/). 
Inclosure  awards  are  proved  either  by  a  copy  signed  by  a 
proper  ofiEicer  of  the  Court  if  the  enrolment  has  been  made  in 
the  High  Court,  or  by  a  copy  signed  by  the  clerk  of  the 
peace  of  the  county  if  it  has  been  made  with  the  clerk  of  the 
peace  (fl'). 

Requisitions. 

1.  An  abstract  of  the  title  to  the  land  by  virtue  of  his 
estate  in  which  the  praperty  sold  teas  allotted  to  the  vendor 
under  the  inclosure  atpard  of  18     ,  must  befumislied. 

2.  The  vendor  must  at  his  Own  expense  adduce  evidence 
proving  that  the  award  offered  as  the  root  of  title  was  made 
on  the  application  of  the  persons  interested  in  the  land  within 
the  meaning  of  the  Inclosure  Act,  1848,  s.  13  (A). 

3.  As  the  exchange  of  18  ,  was  effected  under 
sect.  147  of  the  Inclosure  Act^  1845,  the  title  of  the  land 
given  in  exchange  must  be  deduced.  The  title  prior  to  tlw 
exchange  of  the  land  taken  is  immaterial. 

4.  The  purchaser  will  require  to  be  satisfied  as  to  tlie 
regularity  of  the  award.  What  evidence  can  the  vendor 
produce  to  show  that  the  formalities  required  by  the  Inclosure 
Acts  have  been  carried  out  ? 

W  8  &  9  Vict.  0.   118,   B.  147  ;  {g)  41  Geo.  3,  c.  109,  b.  36 ;  8  &  4 

11  &  12  Vict.  c.  99,  88.  13,  14.  Will.  4,  c.  87,  b.  2. 

(/)  8  &  9  Vict.  c.  118,  B.  147;  (A)  Bee  Jacomb  v.  Turner.  (1892) 

11  &  12  Vict.  0.  99,  8.  14.  1  Q.  B.  47. 
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INFANTS. 

An  infant  cannot — 

(i)  Make  a  oonyeyanoe  whioh  is  not  voidable  on  attaining 
his  majority,  or  on  death,  exoept — 

(1)  Under  a  custom,  such  as  in  the  case  of  gavelkind 

lands  by  f eofEment ; 

(2)  Under  a  statutory  power,  such  as  the   Infant 

Settlements  Act  (t),  whereby  a  male  infant  of 
twenty  and  a  female  of  seventeen  can,  with  the 
sanction  of  the  Court,  make  a  binding  settlement 
on  marriage ; 

(3)  Where  lands  have  descended  or  been  devised  to  an 

infant  and  it  is  necessary  that  they  should  be 
sold  or  mortgaged  for  payment  of  debts,  the 
infant  can  convey  under  the  direction  of  the 
Court  for  the  purpose  of  making  a  title  {k). 
(ii)  Exercise  over  real  estate  a  power  coupled  with  an 
interest  in  himself ;  as  regards  personal  estate,  how- 
ever, he  can  do  so  even  when  coupled  with  an  interest, 
where  an  intention  appears  that  the  power  should  be 
exercisable  during  minority  (/).    He  can  exercise  a 
power  not  so  coupled, 
(iii)  Make  a  will  (m). 

An  infant  of  fifteen  can,  however,  convey  by  feoflFment 
with  livery  of  seisin,  propria  manu^  his  gavelkind  land,  but  he 
must  have  valuable  consideration  (n). 

The  freehold  or  leasehold  property  of  an  infant  may  be 
sold  under  the  provisions  of  the  Settled  Estates  Act,  1877  (o), 
and  under  the  Settled  Land  Act,  1882  {p) ;  and  where  the 


(0  18  &  19  Vict.  0.  43. 

(*)  11  Geo.  4  &  1  WiU.  4,  o.  47, 
B.  11 ;  11  Geo.  4  &  1  WiU.  4,  c.  65, 
as.  12,  16,  31 ;  2  &  3  Vict.  c.  60 ; 
11  &  12  Vict.  0.87. 

{l)£e  Cardrots,  7  Ch.  D.  728 ;  47 
L.  J.  Ch.  327 ;  38  L.  T.  778 ;  26 
W.  R.  389 ;  Be  L^Angibau^  Andrews 
T.  Andrewe,  15  Ch.  D.  228  ;  49  L.  J. 
Ch.  756;  43  L.  T.  136;  28  W.  R.  930. 

(m)  7  WiU.  4  &  1  Vict.  o.  26,  b.  7. 


(n)  Bacon'B  Abridgment,  Vol.  4, 

7th  edit.  p.  49 ;  £e  Maekell  and  Gold- 

Jineh's  Contract,  (1895)   2  Ch.    525 ; 

64  L.  J.  Ch.  678  ;  72  L.  T.  836 ;  43 

W.  R.  620  ;  13  R.  685. 

(o)  Settled  EstateB  Act,  1877  (40  & 
41  Vict.  0.  18);  Conyeyancing  Act, 
1881  (44  &  45  Vict.  o.  41),  b.  41. 

(p)  Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  3H),  88.  59,  60. 
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infant  would,  if  he  weie  of  full  age,  be  a  tenant  for  life  or 
have  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Act,  1882,  the  powers  of  a  tenant  for  life  are  exercisable  on 
his  behalf  by  the  trustees  of  the  settlement,  or,  if  none,  bj 
such  person  as  the  Court  orders  {q).  Where  a  person  seised 
or  entitled  in  possession  is  an  infant  he  is  deemed  tenant  for 
life  for  the  purposes  of  the  Settled  Land  Acts  (r). 

See  Agents — Settled  Land — ^Vesting  Declarations 

AND  OfiDEBS. 

I 

Keqnisitions. 

1.  Upon  what  basis  teas  the  purchase-money  apportion^ 
on  the  feoffments  referred  to  in  the  abstract  f  The  land 
being  gavelkind,  the  brothers  were  entitled  as  coparceners. 
Why  does  the  infant  brother  receive  less  than  a  moiety  of  the 

purchase^money  ? 

2.  It  would  appear  from  the  abstracted  marriage  settle^ 
ment  of  his  father  and  mother  that  the  intended  mortgagor 
is  not  yet  of  age.    Sow  is  it  proposed  to  make  a  title  ? 


IHSAiriTT. 


A  oonveyanoe  bj  a  person  of  unsound  mind  is  void  if 
voluntary  or  made  to  a  person  with  notice  of  the  unsoundness 
of  mind ;  but  conveyances  by  fine  or  recovery  and  feoffments, 
at  all  events  before  the  Ist  January,  1845  («),  were  excep- 
tions {t). 

Although  the  law  is  by  no  means  clear  on  the  subject,  the 
resxdt  of  the  authorities  appears  to  be  that  a  conveyance  for 
valuable  consideration  to  a  purchaser  without  notice  of  the 
unsoundness  of  mind  is  not  void,  but  is  voidable  at  the 
option  of  the  person  of  unsound  mind  or  his  representatives, 

{q)  SotUed  Land  Act,  1882  (45  &  46  («)  7  &  8  Yiot.  o.  76,  8.  7 ;  8  &  9 

Vict.  c.  38),  6.  60.  Yiot.  c.  106,  b.  4. 

(r)  Ibid.  8.  59.  {t)  Barton,  ts.  195,  196. 


Insanity,  159 

provided  that  the  parties  can  be  restored  to  their  original 
position  {u).  It  has  been  held  that  the  Court  will  not 
interfere  to  set  aside  a  contract  made  with  a  person  who 
turns  out  to  have  been  of  unsound  mind  at  the  time  if  it  is 
fab  and  reasonable  and  was  made  without  notice  of  the 
unsoundness,  espeoiallj  where  the  parties  cannot  be  re- 
instated {x).  Indeed,  it  seems  doubtful  whether  a  contract 
entered  into  under  such  circumstances  and  completely  exe- 
cuted will  be  set  aside  on  any  ground  short  of  fraud,  and  in 
the  Irish  Courts  it  has  been  held  that  it  will  not  (y).  There 
seems  no  doubt  that  the  Court  would  at  least  refuse  under 
such  circumstances  to  order  specific  performance  of  an  agree- 
ment which  was  wholly  executory. 

Where  a  person  has  become  insane  it  must,  in  order  to 
make  his  will  valid,  be  shown  that  at  the  time  of  making  it 
he  was  of  sound  and  disposing  mind,  memory,  and  under- 
standing. Partial  unsoundness  not  affecting  the  general 
faculties,  and  not  operating  on  the  mind  of  a  testator  in 
regard  to  testamentaiy  disposition,  is  not  sufficient  to  render 
a  person  incapable  of  disposing  of  his  property  by  will  (z). 

The  judge  in  Lunacy  may  order  any  property  of  the 
following  persons  to  be  sold,  charged,  mortgaged,  dealt  with, 
or  disposed  of  for  raising  or  securing  money  to  be  applied  for 
aU  or  any  of  the  purposes  mentioned  hereunder.  The  persons 
referred  to  are : — 

(1.)  Lunatics  so  found  by  inquisition. 

(2.)  Lunatics  not  so  found  for  the  protection  or  adminis- 
tration of  whose  property  any  order  had  been  made 
prior  to  the  1st  May,  1890. 

(3.)  Persons  lawfully  detained  as  lunatics  though  not  so 
found  by  inquifliiaon. 

(4.)  Persons  not  being  within  (1)  or  (2)  incapable  through 


(«)  MolUm  T.  Camroux,  4  Ex.  17 ;  47S. 

IS  L.  J.  Ex.  68;  12  Jnr.  800;  £Uiott  (y)  Etutard  t.  Smith,  6  Ir.  Eq.  B. 

T.  Inee,  7  De  G.  M.  &  G.  475  ;  26  429. 

L.  J.  Gh.  821 ;  30  L.  T.  (O.  S.)  92 ;  {z)  Banks  t.  GoodfelUnc,  L.  B.  6 

6  W.  B.  466 ;  3  Jur.  (N.  S.)  697.  Q.  B.  649 ;  39  L.  J.  Q.  B.  237  ;  22 

(«)  NieU  T.  Motley,  9  Yee.  jun.  L.  T.  813. 
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mental  infirmitj,  afising  from  disease  or  age,  of  manag- 
ing their  affairs. 

(5.)  Persons  proved  bj  the  certificate  of  a  master  in  Lunacy 
or  bj  a  report  of  the  Commissioners  to  be  of  unsound 
mind  or  incapable  of  managing  their  affairs,  and  also 
as  to  whom  it  is  so  proved  that  their  property  does 
not  exceed  2,000/.  in  value/or  that  the  income  does 
not  exceed  100/.  a  year. 

(6.)  A  criminal  lunatic  continuing  to  be  insane  and  in 
confinement  (z). 

The  purposes  for  which  the  property  can  be  so  sold,  mort- 
gaged, or  dealt  with  are  for  raising,  or  securing,  or  repaying, 
with  or  without  interest,  money  which  is  to  be,  or  which  has 
been,  applied  to  all  or  any  of  the  purposes  following : — 

(1.)  Payment  of  such  person's  debts  or  engagements. 

(2.)  Discharge  of  any  incumbrance  on  his  property. 

(3.)  Payment  of  any  debt  or  expenditure  incurred  for  his 
maintenance,  or  otherwise  for  his  benefit. 

(4.)  Payment  of,  or  provision  for,  the  expense  of  his  future 
maintenance  (a). 

The  judge  may  in  the  case  of  a  lunatic  authorize  the  com- 
mittee of  the  estate,  and,  in  case  of  the  above-mentioned 
persons  not  so  found  by  inquisition,  such  persons  as  the  judge 
may  direct,  amongst  other  things,  to  do  the  following  acts 
respecting  the  lunatic's  or  other  person's  property  :-^ 

(1.)  SeU. 

(2.)  Make  exchange  or  partition,  and  give  or  receive  money 
for  equality. 

(3.)  Grant  leases,  including  building,  agricultural,  and 
mining  leases,  and  accept  a  surrender  of  a  lease. 

(4.)  Surrender  any  lease  and  accept  a  new  lease. 

(5.)  Execute  any  power  of  leasing  vested  in  a  lunatic 
having  a  limited  estate  only  in  the  property  over 
which  the  power  extends. 

(6.)  Perform  any  contract  relating  to  his  property  entered 
into  by  the  lunatic  before  his  lunacy. 

(s)  Lunaoj  Act,  1890  (53  &  54  Viot.  o.  5),  a.  116.  {a)  Ibid,  8.  117. 
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(7.)  Suirender,  assign,  or  otherwise  dispose  of  onerous 
property. 

(8.)  Exercise  any  power  or  give  any  consent  required  for 
ihe  exerdse  of  any  power  where  the  power  is  vested 
in  the  lunatic  for  his  own  benefit,  or  the  power  of 
consent  is  in  the  nature  of  a  beneficial  interest  in 
the  lunatic  (i). 

The  committee  of  a  lunatic  may  by  leave  of  the  judge  take 
proceedings  or  give  any  necessary  consent  to  have  the  lunatic 
made  bankrupt  {c). 

The  committee  of  a  lunatic  so  found,  or  the  person  appointed 
by  the  CoTirt  in  the  case  of  a  person  of  nnsound  mind  not  so 
found,  is  expressed  to  convey  as  such,  and  the  covenants  im- 
plied under  the  Conveyancing  Act  by  his  so  convejring  are 
the  same  as  those  implied  in  the  case  of  a  trustee  {d). 

The  committee  of  a  lunatic  may  act  on  his  behalf  for  the 
purposes  of  the  Settled  Estates  Act,  1877  ((?),  and  the  Settled 
Land  Act,  1882,  provides  that  where  a  tenant  for  life,  or  a 
person  having  the  powers  of  a  tenant  for  life  under  the  Act, 
is  a  lunatic  so  found  by  inquisition,  the  committee  of  his 
estate  may,  in  his  name  and  on  his  behalf  under  an  order 
in  lunacy,  exercise  the  powers  of  a  tenant  for  life  under  the 
Act ;  the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land  or  of  the  committee  of  the 
estate  (/). 

A  person  may  be  empowered  to  exercise  on  behalf  of 
a  person  of  unsound  mind  not  so  found  powers  given  to 
the  last-mentioned  person  by  a  settlement  (g) ;  but  when  a 
person  of  unsoimd  mind  not  so  found  by  inquisition  is  tenant 
for  life,  he  must  be  found  a  lunatic  by  inquisition  and  a 
committee  appointed  before  the  powers  of  a  tenant  for  life 

{b)  63  &  64  Vict.  0.  6,  as.  116  (2),  {e)  40  &  41  Vict.  o.  18,  s.  49. 

^^%  Ex  parU  Cahm,  J2.  Cahen,  10  (/)  ^^"^^  ^^  ^"^^  1882,  b.  62. 

Ch.  D.  183 ;  39  L.  T.  645 ;  27  W.  R.  {j)  Lunacy  Act,  1890  (63  &  64  Viot. 

387;  see  Baiikruptcy  Act,  1883  (46  &  c.  6),  ss.  116,  120,  and  128  ;  Re  X, 

47  Vict.  c.  62),  8.  148.  (1894)  2  Ch.  416  ;  63  L.  J.  Ch.  613 ; 

(^  Conveyancing  Act,  1881  (44  &  71  L.  T.  139  ;  42  W.  R.  667  ;  7  R. 

46  Viot.  0.  41),  8.  7  (1),  (F).  366. 
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under  the  Settled  Land  Aots  can  be  exercised  in  his  behalf  (A). 
If,  however,  the  alleged  lunatic  is  an  infant,  the  Court  retains 
its  ordinaiy  jurisdiction  notwithstanding  his  mental  dis- 
ability (0  ;  consequently  the  provisions  of  the  Settled  Land 
Act  relating  to  infants  (k)  apply. 

Notice  must  be  served  upon  the  trustees  in  the  case  of  a 
lunatic  as  well  as  any  other  tenant  for  life,  and,  if  necessary, 
trustees  for  the  purposes  of  the  Act  must  be  appointed  (/) ; 
but  the  committee  of  a  lunatic  tenant  for  life  cannot  give  a 
valid  notice  for  the  purpose  unless  he  has  previously  obtained 
authority  from  the  Court  in  Lunacy  to  do  so  (m). 

The  Court  in  Lunacy  will  not,  by  sanctioning  any  sale, 
purchase,  or  enfranchisement,  alter  the  rights  of  succession 
to  the  lunatic's  property  (n). 

Where  the  protector  of  a  settlement  is  a  lunatic,  whether 
so  found  or  not,  the  Lord  Chancellor,  or  other  person  or 
persons  entrusted  with  the  care  and  commitment  of  the 
persons  and  estates  of  lunatics,  is  protector  in  lieu  of  the 
lunatic  (o). 

Where  a  trustee,  either  original  or  substituted,  is  a  lunatic 
or  incapable  of  acting,  the  person  or  persons  nominated  for 
the  purpose  of  appointing  new  trustees,  or,  if  there  are  no 
such  persons  able  and  willing  to  act,  then  the  surviving  or 
continuing  trustees  or  trustee,  or  the  personal  representative 
of  the  last  surviving  or  continuing  trustee,  may  appoint 
another  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  trustee  being  incapable  {p)j  and  the  property 


(h)  JU  Baggt,  (1894)  2  Ch.  416,  n. ; 
96  L.  T.  Joum.  198. 

(t)  BeaU  Y.  SmUh,  L.  B.  9  Ch.  85, 
at  p.  92  ;  43  L.  J.  Ch.  245  ;  29  L.  T. 
625 ;  22  W.  R.  121 ;  Jte  JSdwarth, 
10  Ch.  D.  606 ;  48  L.  J.  Ch.  233 ; 
40L.  T.  118;  27W.  R.611.J 

{k)  Settled  Land  Act,  1882  (45  &  46 
Vict.  0.  38),  88.  69  and  60. 

(0  Jte  Taylor^  62  L.  J.  Ch.  728 ; 
49 1,.  T.  420;  31  W.  R.  696  ;  W.  N. 
(1883)  95. 

(m)  £e  BayU  Settled  Betates,   25 


Ch.  D.  464 ;  63  L.  J.  Ch.  205 ;  60 
L.  T.  80 ;  32  W.  R.  458. 

(«)  Be  Barker,  17  Ch.  D.  241 ;  60 
L.  J.  Ch.  334;  44  L.  T.  33;  29 
W.  R.  873 ;  Be  Byder,  20  Ch.  D. 
614 ;  61  L.  J.  Ch.  401 ;  46  L.  T. 
336  ;  30  W.  R.  417. 

(o)  Fme8  and  Recoyeriee  Aot,  1832 
(3  &  4  Wm.  4,  0.  74),  B.  33. 

(p)  The  Trustee  Act,  1893  (66&57 
Vict.  o.  63),  8.  10  (1) ;  Be  Lemann'e 
Truttt,  22  Ch.  D.  633  ;  62  L.  J.  Ch. 
660 ;  48  L.  T.  389 ;  81  W.  R.  620. 
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may  be  vested  by  declaratioii  in  aooordanoe  with  the  Con- 
Teyancing  Act. 

Where  a  lunatio  is  solely  or  jointly  seised  or  possessed  of 
any  land  upon  trust  or  by  way  of  mortgage,  the  judge  in 
Lunacy  may  by  order  vest  such  land  in  such  person  or  persons 
for  such  estate  and  in  such  manner  as  he  directs,  or  may 
appoint  a  person  to  convey,  and  may  release  any  land  from 
any  contingent  right  to  which  a  lunatio  is  entitled,  and 
appoint  a  person  to  convey  the  land  or  release  such  right  (q). 

See  Easements  and  Profits  a  Peendee — ^Limitation, 

Statutes  of. 

Sequisitions. 

1.  A.  B,  is  understood  to  have  been  found  by  inquisition 
to  be  a  lunatic  since  the  settlement  of  the  last.  Unless 
the  vendor  can  satisfy  the  purchaser^  either  (a)  that  A,  B, 
v:as  not  of  unsound  mind  at  the  date  of  the  settlement^  or 
(b)  that  there  was  a  sufficient  consideration  for  the  settle' 
menty  and  that  he  {the  vendor)  had  no  notice  or  reason  to 
believe  that  the  settlor  was  of  unsound  mind  at  the  timCy  the 
vendor  must  obtain  the  concurrence  of  the  committee  of  the 
lunatic.  Failing  thisy  the  purchaser  will  decline  to  com^ 
plete. 

2.  The  tenant  for  life  is  stated  to  be  of  unsound  mind. 
Has  he  been  so  found  by  inquisition  ?  If  noty  there  ap- 
pears to  be  no  means  by  which  a  title  can  be  made  under  ttie 
Settled  Land  ActSy  unless  he  is  first  found  lunatic. 

3.  The  of*der  of  the  Court  in  Lunacy  giving  leave  to  the 
committee  of  C.  D.  to  give  notice  under  sect.  45  of  the 
Settled  Land  Acty  1882,  should  be  abstracted  and  must  be 
produced. 

INSOLVENCY. 

See  Bankeuptcy — Settlements. 

(?)  13  &  14  ^ct.  c.  60,  88.  3,  4 ;  Lunacy  Act,  1890  (63  &  64  Vict.  c.  6), 
8.  135. 

m2 
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nrSTTBANGE  AOAINST  FISE. 

Where  after  the  date  of  the  contract  a  fire  occura  upon 
property  contracted  to  be  sold,  the  purchaser  toU  have  to 
bear  the  lose  (r).  The  only  safe  course  for  a  purchaser  to 
pursue  is,  therefore,  at  once,  on  entering  into  his  contract,  to 
insure  the  premises  against  fire,  for  even  if  the  vendor  has 
insured  them  and  recovers  money  in  respect  of  damage  done 
subsequently  to  the  date  of  the  contract  but  before  com- 
pletion, he  cannot  be  csdled  upon  to  pay  it  over  to  the  pur- 
chaser («),  unless,  of  course,  he  has  agreed  to  do  so.  As  it 
is  unusual  to  insure  the  premises  until  after  the  title  has  been 
accepted,  a  requisition  in  the  form  given  below  is  generally 
made. 

Bequisition. 

Is  the  property  insured  against  fire  ?  andj  if  sOy  in  what 
officCy  and  when  does  the  policy  expire  ?  It  is  presumed 
thaty  pending  completion^  the  vendor  is  willing  to  hold  any 
existing  policy  in  trust  for  the  purchaser. 


INTEBLINEATIONS. 

See  Deeds — Wills. 


INTESTAGT. 


Formerly  upon  an  intestacy  the  intestate's  fee  simple  estates, 
subject  to  the  widow's  right  to  dower  or  the  husband's  right 
to  curtesy,  descended  to  the  heir  of  the  last  purchaser,  but 
now  the  Land  Transfer  Act,  1897,  provides  that  the  legal 
estate  in  all  real  property  vested  in  any  person  without  a 


(r)  Faine   v.  Melleff  6  Vea.  jun.  («)  Rayner  v.  Fresttmt  18  Ch.  D.  1 ; 

349 ;  6  R.  R.  327.  60  L.  J.  Ch.  472  ;  44  L.  T.  787  ;  29 

W.  R.  547. 
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right  in  any  other  person  to  take  by  survivorships  is  on  his 
death,  after  the  Slst  December,  1897,  to  devolve  to  and 
become  vested  in  his  legal  personal  representative  as  if  it 
were  a  chattel  real  {t),  who  holds  it  for  the  persons  beneficially 
entitled,  and  such  persons  have  the  same  power  of  requiring 
a  conveyance  as  persons  entitled  to  personal  estate  have  of 
requiring  an  assignment  {u) ;  and  the  legal  personal  repre- 
sentative may  convey  accordingly  {x). 

The  intestate's  fee  tail  estates,  subject  to  the  widow's 
right  to  dower  or  the  husband's  right  to  curtesy,  descend  to 
the  heir  of  the  body  of  the  donee  in  taiL  It  seems  doubtful 
whether  the  provisions  of  the  Land  Transfer  Act,  referred  to 
above,  apply  to  estates  tail,  probably  they  will  be  held  to 
do  so. 

The  intestate's  estate  pur  autre  vie  devolves  upon  the  heir  of 
the  cestuis  que  vie^  if  named,  as  special  occupant.  If  the  heir 
be  not  named  as  special  occupant,  such  estates  devolve  upon 
the  intestate's  legal  personal  representatives. 

The  intestate's  copyhold  and  customary  property  devolves 
upon  his  customary  heir,  and  his  personal  property  upon  his 
administrator,  or,  where  he  has  appointed  an  executor  but 
not  disposed  of  the  property  in  question,  upon  his  executor. 

Letters  of  administration  are  usually  accepted  as  sufficient 
evidence  that  a  deceased  person  died  intestate,  but,  as  before 
the  1st  January,  1898,  it  was  not  necessary  that  a  will  of 
realty  should  be  proved,  there  is  a  slight  risk  in  accepting 
such  evidence  of  intestacy. 

When  letters  of  administration  have  not  been  taken  out, 
proof  that  the  deceased  died  without  a  will  is  afforded  by 
a  statutory  declaration  that  a  proper  search  for  a  will 
has  been  made  and  that  no  will  has  been  found,  and  this, 
coupled  with  a  search  at  the  probate  registry  showing  that 
no  vriU  has  been  proved,  may  be  considered  sufficient  when 
such  evidence  is  required. 

(0  Land  Transfer  Act,  1897  (60  &  (»)  Ibid.  s.  2  (1). 

61  Yiot.  0.  65),  B.  I  (1).  {x)  Ibid.  s.  3  (1). 
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Lona. 

1.  It  must  he  proved  that  A.  B.  died  intestate.  Letters 
of  administration  to  his  estate  should  he  produced. 

2.  As  letters  of  administration  have  not  heen  granted  to 
the  estate  of  the  deceased^  a  statutory  declaration  as  to  his 
intestacy  must  he  supplied  to  the  purchaser. 

3.  On  the  death  of  C.  -D.,  deceased^  the  leasehold  property 
devolved  on  his  administrator^  who  does  not  appear  to  have 
assigned  to  the  vendor  as  next  of  kin.  The  concurrence  of 
the  administrator  in  the  assignment  to  the  purchaser  must  he 
ohtained, 

4.  Hie  property^  though  freehold^  is  vested  hy  the  Land 
Transfer  Acty  1897,  in  the  administrator  of  A,  B.,  deceased, 
and  he  must  Join  in  the  conveyance  to  the  purchaser. 


INTESTATES'  ESTATES  ACT,  1890, 
GHABGES  UXDES. 

The  Intestates'  Estates  Aot  provides  that  the  real  and  per- 
sonal estates  of  every  man  who  dies  intestate  after  the  1st 
September,  1890,  leaving  a  widow  but  no  issue,  shall,  in  all 
cases  where  the  value  of  suoh  real  and  personal  estates  shall 
not  exceed  500/.,  belong  to  his  widow  absolutely  and  exclu- 
sively (y),  and  where  the  net  value  of  suoh  real  and  personal 
estates  shall  exceed  500/.,  the  widow  of  such  intestate  shall  be 
entitled  to  500/.  part  thereof  absolutely  and  exclusively,  and 
shall  have  a  charge  upon  the  whole  of  such  real  and  personal 
estates  for  such  500/.  and  interest  at  4  per  cent.  (2). 

This  being  so,  it  is  necessary  in  cases  where,  after  the  date 
referred  to  above,  the  owner  of  an  estate  has  died  intestate 
without  issue,  and  title  is  being  made  to  his  property,  to 
require  the  release  of  the  widow  of  her  charge  as  well  as  of 
her  dower,  it  any  exists.  The  value  for  the  purposes  of  the 
Act  is  twenty  years'  purchase  of  the  annual  value  at  the 

(y)  53  k  64  Viot  o.  29,  s.  1.  {z)  Ibid.  8.  2. 
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death  of  the  intestate  as  fixed  for  the  purposes  of  the  property 
tax,  less  the  gross  amount  of  any  mortgage  and  the  valae  of 
any  annuity  (a).  The  act  does  not  apply  to  oases  of  partial 
intestacy  (i). 

Requisition. 

TVhat  teas  the  value  of  the  real  and  personal  estate  of  the 
intestatey  A,  B.  ?  Mrs.  B.  must  join  in  the  conveyance  in 
order  to  release  her  charge. 


ISSUE. 

The  word  issue  includes  descendants  of  every  degree,  and 
is  not  confined  to  children  {c)y  but,  as  a  general  rule,  when 
there  is  found  a  gift  to  a  person,  and  then  a  gift  to  the  issue 
of  that  person,  such  issue  to  take  the  parent's  share,  the  word 
issue  is  restricted  to  children  {d)y  and  this  applies  to  a  deed 
as  well  as  a  will  {e).  On  the  hearing  of  a  case  before  the 
Court  of  Appeal  in  1879,  James,  L.  J.,  pointed  out  some 
curious  consequences  of  the  rule,  and  in  the  same  case 
Brett,  L.  J.,  said :  "  I  think,  after  the  way  in  which  Sibley  v. 
Perry  has  been  spoken  of  in  subsequent  decisions,  we  are  not 
at  liberty  to  say  that  it  does  not  lay  down  a  general  rule. 
But  I  think  the  fate  of  that  general  rule  will  be  the  fate 
which  usually  accompanies  a  rule  which  is  not  liked,  namely, 
that  it  will  be  applied  to  cases  exactly  like  Sibley  v.  Perry ^ 
and  to  no  others ;  or,  in  other  words,  it  will  be  no  general 
rule  at  aU — ^and,  after  hearing  what  the  effect  of  such  a 
general  rule  may  be  as  described  by  James,  L.  J.,  I  should 
have  no  objection  to  be  present  at  the  funeral  of  Sibley  v. 
Perry  "  (/). 

(a)  63  &  54  Vict.  o.  29,  8.  3.  (cC)  Sibley  t.  Petry,   7  Ves.    jon. 

(b)  Re  TwiggU   JEetate,  Ticigg  ▼.       622 ;  6  B.  K.  183. 

Black,  (1892)  1  Ch.  679  ;    61  L.  J.  (e)  Fruen  v.  Osborne,  11  Sim.  132, 

Ch.  444 ;  66  L.  T.  604 ;  40  W.  R.  297.  at  p.  138. 

{c)  Davenport  v.  Hanbwy,  3  Voa.  (/)  Ralph  v.  Carrick,   11  Ch.  D. 

jon.  267  ;  3  £.  B.  91.  873 ;  48  L.  J.  Ch.  801 ;  40  L.  T.  505. 
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In  gifts  bj  ^will  of  real  estate  the  word  issue  is  often  held 
to  be  a  word  of  limitation  and  not  of  purchase.  Thus,  such 
a  gift  to  A.  for  life  and  after  his  decease  to  his  issue  gives  to 
A.  an  estate  tail  {g)y  and  before  1838  this  construction  was 
held  to  apply  notwithstanding  that  the  gift  to  the  issue  con- 
tained words  of  distribution  indicating  that  the  issue  were  to 
take  concurrently,  such  as  "equally,"  "share  and  share 
alike,"  or  "  as  tenants  in  common  " ;  but  words  of  distribu- 
tion indicating  that  the  issue  are  to  take  concurrently  are 
sufficient  indication  in  wills  made  or  republished  on  or  after 
the  Ist  January,  1838,  that  the  issue  are  to  take  by  pur- 
chase (Ji).  The  rule  that  "  issue"  is  primd  facie  a  word  of 
limitation  has  no  application  to  personal  estate  (t). 

Requisitions. 

1.  It  appears  from  the  abstract  that  the  proposed  fnort- 
gagors  are  the  three  out  of  the  nine  children  of  A.  -B., 
dcceasedy  who  survived  him.  A  statutory  declaration^  mu^t 
be  supplied  showing  that  there  were  at  the  time  of  the 
testator* s  decease  no  issue  of  any  of  his  children  in  existence. 

2.  Under  tlie  bequest  of  the  leaseholds  to  A,  for  life  and. 
aftei'  his  decease  to  his  issue,  it  would  seem  that  all  the  issue 
of  A,  living  at  the  testator* s  death  are  entitled  as  Joint 
tenants,  and  issue  born  subsequently,  but  before  the  death  of 
A,,  would  be  admitted  along  with  them,  A  prefer  pedigree 
must  be  furnished  to  the  purchaser  in  order  to  enable  him  to 
discover  who  are  the  persons  now  entitled  to  the  leaseholds. 


JOINT  AGGOUNT  GLAUSE. 

See  Mortgages. 


(^)  Boddy  V.  Fitzgerald,  6  H.  L.  C.  Eq.  R.  740 ;  Crozier  v.  Crozier,  3  D. 

^?;n  TI711     A  ^    too,  m-«r.«    .   1^  &  War.  363;  2  Con.  &  L.  309  ;  6  Ir. 

(A)  Wills  Act,  1837  (7  Will.  4  &  ,,     «    ..^ 

1  Vict.  0.  26),  8.  28  ;  Mmtgwmry  v.  '^'  ^  '*^^- 

Montgomery,  3  Jo.  &  Lat.  47 ;  8  Ir.  (»)  Knight  t.  Eaia,  2  Bro.  C.  C.  670. 
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JOINT  STOCK  COMPANIES. 

See  Companies  registered  under  the  Companies 

Act,  1862. 


JOINT  TENANTS. 


A  joint  tenanoj  is  that  form  of  ownership  which  is  created 
bj  a  limitation  in  a  deed  or  will  to  two  or  more  persons 
either  expressly  as  joint  tenants  or  without  indicating  what 
kind  of  joint  interests  thej  are  to  take.  All  joint  tenants 
are  eqoallj  interested  in  the  property  limited  to  them,  and 
on  the  decease  of  any  of  them  without  severing  his  undivided 
share,  that  share  survives  to  the  remaroing  joint  tenants  or 
tenant  notwithstanding  any  disposition  the  deceased  joint 
tenant  may  have  made  by  will.  There  is  no  curtesy  or 
dower  in^an  estate  held  in  joint  tenancy. 

A  joint  tenancy  in  fee  simple  may  be  created  by  deed  by 
a  grant  to  A.  and  B.  and  their  heirs,  or,  since  the  1st  January, 
1882,  by  a  grant  to  A.  and  B.  in  fee  simple  {k) ;  and,  since 
the  let  January,  1838,  a  gift  by  will  of  real  estate  to  A.  and 
B.  is  sujB&cient  to  create  a  joint  tenancy  in  fee  (/). 

A  joint  tenancy  in  tail  special  may  be  created  by  gift  to 
A.,  B.,  and  the  heirs  of  their  bodies,  if  A.  and  B.  are  persons 
who  can  possibly  intermarry  {m)  ;  but  such  a  gift  to  more 
than  two  persons,  or  to  two  persons  who  cannot  intermarry, 
will  make  them  tenants  in  common  in  tail  subject  to  the 
joint  life  estate  (n). 

A  mistake  which  is  sometimes  made  by  persons  intending 
to  limit  estates  in  joint  tenancy  is  to  devise  them  to  severed 
persons,  such  as  A.  and  B.,  and  the  survivor  of  them,  and  the 
heira  of  such  survivor.    Such  a  limitation  gives  to  A.  and  B. 


[h)  Gonyejancing  Aot>  1881  (44  &      1  Vict.  c.  26),  s.  28. 
45  Vict.  0.  41),  s.  51.  (m)  Co.  litt.  25  b. 

(0  Wills  Act,  1837  (7  Will.  4  &  (ft)  Cook  v.  Cook,  2  Vem.  545. 
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joint  life  estates  with  a  contingent  remainder  in  fee  simple 
to  the  survivor  (o). 

When  real  or  personal  property  was  given  to  husband  and 
wife  before  the  Ist  Januaiy,  1883,  in  such  terms  as  would 
have  constituted  them  joint  tenants  if  they  had  not  been 
husband  and  wife,  they  held  not  as  joint  tenants  but  as 
tenants  by  entireties.  Such  a  limitation,  however,  contained 
in  any  deed  or  will  after  1882  creates  a  joint  tenancy  (p). 

If  husband  and  wife  were  joint  tenants  before  marriage, 
they  still  remained  so  after  marriage,  and  did  not  become 
tenants  by  entireties  (q). 

A  joint  tenancy  may  be  severed  and  turned  into  a  tenancy 
in  coomion — (1)  by  a  disposition  made  by  one  of  the  joint 
owners  amounting  at  law  or  in  equity  to  an  assignment  of 
the  share  of  that  owner ;  (2)  by  mutual  agreement  between 
the  joint  owners  (r).  It  is  of  importance  for  a  purchaser 
when  taking  a  conveyance  from  the  survivor  or  survivors  of 
two  or  more  joint  tenants,  to  ascertain  whether  any  severance 
of  the  joint  tenancy  had  taken  place  in  the  joint  lifetime,  and 
inquiry  should  be  made  with  a  view  to  throw  upon  the 
vendor's  solicitor  the  responsibility  of  stating  that  they  have 
no  knowledge  of  any  such  severance. 

Although  there  may  be  a  limitation  in  a  deed  to  A.  and  B. 
in  fee  simple  so  that  they  are  joint  tenants  at  law,  they  will, 
in  the  following  cases,  be  deemed  to  be  tenants  in  common 
in  equity,  namely,  (1)  where  they  are  mortgagees  («), 
(2)*  where  they  are  partners  and  the  property  is  partnership 
property  {t) ;  (3)  where  they  are  purchasers  and  the  purchase- 
money  has'been  advanced  by  them  in  unequal  shares  (u). 

^^^  Mortgages — Partition — Partnership — Tenants 
BY  Entireties — Tenants  in  Common. 

[o)   Viek  V.  Edwards,  3  P.  W.  372 ;  18 4  ;  40  W.  R.  13. 

2  Eq.  Abr.  473.  (sS  Re  Jackson,  Smith  v.  Sibthorpe, 

(p)  Tkornley  v.  Thmiley,  (1893)  2  34  Ch.  D.  732;  66  L.  J.  Ch.  693; 

Oh.  229  ;  62  L.  J.  Ch.  370 ;  68  L.  T.  66  L.  T.  662 ;  35  W.  R.  646. 

199  ;  41  W.  R.  641 ;  3  R.  311.  (0   Co.  Litt.   182  a  ;    Partnership 

(q)  Co.  Litt.  187  b.  Act,  1890  (53  &  54  Vict.  c.  39),  s.  20. 

\r)  ReW%lk8,Ch\ldY.Bulmery(nn)  («)  Lake  v.  Craddock,  2  W.  &  T. 

8  Ch.  59 ;  60  L.  J.  Ch.  696 ;  65  L.  T.  952 ;  3  P.  W.  158. 
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BeqnisitionB. 

1.  The  conveyance  to  A.  and  B.  as  joint  tenants  appears  to 
hate  been  in  consideration  of  1,000/.  paid  by  A.y  and  500/. 
paid  by  B,  Under  these  circumstances  A,  and  B.  trere 
tenants  in  common  in  equity,  and  B.^s  heir-at-law  must 
there/ore  join  in  the  conveyance  to  the  purchaser, 

2.  Is  the  vendor  or  are  his  solicitors  aware  of  any  deed, 
actj  matter  or  thing,  which  has  operated  to  sever  the  joint 
tenancy  of  the  vendor  and  A,  B.,  deceased  ?  The  certificates 
of  the  Inland  Revenue  Commissioners,  showing  that  the 
estate  duty  and  succession  duty  leviable  on  the  death  of  A.  B,, 
deceased,  have  been  paid,  must  be  produced  and  handed  over 
to  the  purchaser. 


JOZNTTIBE. 


A  woman  is  not  entitled  both  to  jointure  and  dower  out  of 
her  husband's  lands  {x).  In  order  to  effectually  prevent  the 
wife  claiming  dower,  the  jointure  must  (1)  be  made  before 
marriage,  (2)  take  effect  upon  the  death  of  the  husband, 

(3)  be  for  the  widow's  own  life  at  least  or  during  widowhood, 

(4)  be  made  to  the  widow  and  not  to  another  in  trust  for 
her,  and  (5)  be  made  and  expressed  to  be  in  satisfaction  of 
dower  (y). 

If  a  woman  before  marriage  expressly  accepts  any  provi- 
sion made  in  lieu  of  dower,  she  will  be  restrained  in  equity 
from  claiming  dower  out  of  her  husband's  lands. 

See  DowEE. 

Beqnisition. 

Mrs.  B,,  the  widow  of  A.  B.,  deceased,  appears  to  be 
entitled  to  jointure  out  of,  amongst  other  property,  the  land 
contracted  to  be  sold.  If  she  is  still  alive  her  concurrence 
must  be  obtained.  If  dead,  her  death  must  be  proved  in  the 
usual  way. 

{x)  The  Statate  of  Uses  (27  Hen.  8,  c.  10),  s.  4.  (^)  2  Blaokstoxie,  138. 
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JTIDGMENTS,  WBITS  AND  OSDESS, 
BEGISTBATIOX  OF. 

No  judgment  entered  up  on  or  after  the  29th  July,  1864, 
affects  land  of  any  tenure  until  the  land  has  been  actually 
delivered  in  execution  (2) ;  but  an  order  for  the  appointment 
of  a  receiver,  is  a  process  of  execution  within  the  meaning  of 
this  provision  {a). 

Every  such  delivery  in  execution  is  void  as  against  a  pur- 
chaser for  value  imless  the  writ  or  order  is  registered  at  the 
Land  Eegistiy  Office  (b).  Begistration  ceases  to  have  effect 
after  five  years,  but  may  be  renewed  from  time  to  time, 
and,  if  renewed,  has  effect  for  five  years  from  the  date  of 
renewal  (c). 

Judgments  entered  on  or  after  the  29th  July,  1864,  can  be 
registered  and  re-registered  at  the  Central  Office  of  the 
Supreme  Court,  but  the  only  advantage  of  such  registration 
is  that,  in  the  event  of  the  judgment  debtor  dying  without 
having  paid  the  debt,  the  judgment  creditor  may  secure  the 
preference  given  to  judgment  debts  in  administration  {d). 

A  writ  or  other  process  of  execution  issued  upon  any  such 
judgment  may  also  be  registered  in  the  Central  Office  {e) ; 
the  only  object  of  such  registration  is  to  enable  a  summary 
order  for  sale  under  the  Judgments  Act,  1864,  to  be  obtained, 
as  this  Act  provides  in  effect  that,  before  any  creditor  to 
whom  any  land  of  his  debtor  shall  have  been  actually  deli- 
vered in  execution  can  obtain  such  summary  order,  his  vmt 
or  other  process  of  execution  must  be  duly  registered  (<?). 
Inasmuch,  however,  as  the  same  object  may  be  effected  by 
registration  at  the  Office  of  the  Land  Begistry,  there  now 

(2)  The  Judgments  Act,  1864  (27  &  (e)  Ibid.  s.  6  (3). 

28  Yiot.  c.  112),  8.  1.  (d)  23  &  24  Viot.  c.  38,  88.  3,  4 ; 

(a)  Ite  Pope,  17  Q.  B.  D.  743 ;  65  Williams  on  Executors,  9tli   edit., 

L.  J.  Q.  B.  622 ;  65  L.  T.  369 ;  34  pt.  3,  bk.  2,  chap.  2 ;  Evan»  y.  WH- 

"W.  R.  693.  liams,  11  L.  T.  762 ;  13  W.  R.  423 ; 

{b)  Land   Charges,    Registration,  11  Jur.  (N.  S.)  266;  2  Drew.  &  Sm. 

and  Searches  Act,    1888  (61   &  62  324. 

Viot.  0.  61),  s.  6.  (e)  27  &  28  Viot.  c.  112,  s.  3. 
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appears  to  be  no  advantage  in  regiateiing  writs  at  the  Central 
Office  (/). 

With  regard  to  judgments  entered  before  the  29th  July, 
1864,  these  will,  for  the  most  part,  be  statute  barred,  as  no 
judgment  can  be  enforced  except  within  twelve  years  (^). 
But,  inasmuch  as  it  is  possible  for  such  a  judgment  to  have 
been  kept  alive  by  the  payment  of  interest  or  by  successive 
acknowledgments,  the  law  as  to  judgments  after  1838,  and 
before  the  29th  of  July,  1864,  may  still  be  of  importance. 

Judgments  entered  before  the  29th  July,  1864,  were  a 
charge  on  real  estate  (A),  but  in  order  to  affect  a  purchaser, 
mortgagee,  or  creditor,  they  had  to  be  registered  (/).  Eegis- 
tration  has  effect  only  for  five  years,  but  before  or  after  the 
expiration  of  that  time  any  judgment  can  be  re-registered, 
and  such  re-registration  will  have  effect  for  five  years  from 
its  date  {k).  The  register  of  these  judgments  is  now  kept  at 
the  Central  Office  of  the  Supreme  Court.  Actual  notice  of 
an  unregistered  judgment  will  not  affect  any  purchaser, 
mortgagee,  or  creditor  (/). 

As  to  judgments  entered  between  the  23rd  July,  1860,  and 
the  28th  July,  1864,  inclusive,  it  was  further  necessary  in 
order  to  affect  a  purchaser  or  mortgagee  that  a  writ  of  execu- 
tion should  be  issued  and  registered  in  the  name  of  the 
creditor,  and  that  such  execution  should  be  put  in  force 
within  three  calendar  months  from  the  time  when  it  was  so 
registered  (m).  The  register  of  these  executions  is  also  kept 
at  the  Central  Office,  but  registration  at  the  Land  Eegistiy 
Office  makes  registration  at  the  Central  Office  unnecessary  («). 

All  writs  and  orders  affecting  laud  may  now  be  registered 
at  the  Office  of  the  Land  Eegistry  (o),  and  if  not  so  registered 
they  are  void  as  against  purchasers  for  value.    Eegistration 

(/)  61  &  62  Vict.  c.  61,  8.  6  (4).  {k)  2  &  3  Vict.  c.  11,  b.  4  ;  18  &  19 

[ff)  Beal  Property  Lunitatioii  Act,  Vict.  c.  16. 
1874  (37  &  38  Vict.  c.  67),  6.S;  Jay  (/)  3  &  4  Vict.  c.  82,  s.  2. 

V.  JohnsioM,  (1893)  1  Q.  B.  189;  62  (m)  23  &  24  Vict.  c.  38,  s.  1. 

L.  J.  Q.  B.  126 ;  68  L.  T.  129  ;  41  (w)  Land   Charges,    Registration, 

W.  B.  161 ;  4  B.  196.  and  Searches  Act,   1888  (61    &  62 

(A)  1  &  2  Vict.  c.  110,  8.  13.  Vict.  c.  61),  8.  6  (4). 

(0  Ibid.  8.  19.  (o)  Ibid.  B.  6  (I). 
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oeases  to  have  effect  after  five  years,  but  may  be  renewed 
from  time  to  time,  and  if  renewed  has  effect  for  five  years 
from  the  date  of  renewal  (o).  Where  the  proceeding  in 
which  a  writ  or  order  was  issued  or  made  is  registered  as  a 
li^  pendens  in  the  name  of  the  person  whose  land  is  affected 
by  it,  the  absence  of  registration  at  the  Land  Registry  Office 
does  not  affect  the  operation  of  .such  registration  (p). 

See  Limitation,  Statutes  of — Searches. 

Requisition. 

It  appears  from  the  register  at  the  Central  Office  thai  a 

judgment  was  in  June^  1860,  registered  against  A.  B.,  and 

the  same  lias  since  been  duly  re-registered.     The  judgment 

debt  must  be  discharged,  or  the  concurrence  of  the  judgment 

creditor  must  be  obtained. 


JUDICIAL  SEFABATION  AND  FfiOTECTION 

OBDEBS. 

The  effect  of  a  judicial  separation  is  that  the  wife  is  from 
the  date  of  the  order  and  whilst  the  separation  continues 
considered  as  a  feme  sole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may  come  to  or 
devolve  upon  her,  and  such  property  may  be  disposed  of  by 
her  in  all  respects  as  B»feme  sole,  and  on  her  decease,  in  case 
she  dies  intestate,  it  goes  as  it  would  have  gone  if  her  hus- 
band had  been  then  dead ;  but  if  the  wife  again  cohabits 
with  her  husband,  the  property  she  is  entitled  to  when  such 
cohabitation  takes  place  is  held  to  her  separate  use,  subject, 
however,  to  any  agreement  in  writing  made  between  herself 
and  her  husband  whilst  separate  {q). 

io)  61  &  52  Vict.  0.  51,  8.  6  (3).  {q)  Matrimonial  OanBes  Act,  1857 

(p)  Ibid.  B.  6  (b).  (20  &  21  Vict.  c.  85),  a.  25. 
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It  IB  to  be  observed  that  the  above  applies  only  to  such 
property  as  the  wife  may  acquire,  or  which  may  come  to  or 
devolve  upon  her  after  the  decree,  and  not  to  property  to 
which  she  was  entitled  in  possession  at  the  date  of  the 
decree  (r). 

A  wife  deserted  by  her  husbtmd  may  apply  to  a  police 
magistrate  or  justices  in  petty  sessions  for  an  order  to  protect 
any  money  or  property  she  may  acquire  by  her  industry,  and 
property  she  may  have  become  possessed  of  after  such  deser- 
tion, and  the  justices  may  order  that  such  money  and  earnings 
and  property  shall  belong  to  the  wife  as  if  she  were  a,  feme 
sok.  The  eifect  of  such  an  order  is  that  the  wife  during  its 
continuance  is  deemed  to  be  and  to  have  been  during  such 
desertion  in  a  like  position  in  all  respects  with  regard  to 
property  and  contracts  and  suing  and  being  sued  as  she 
would  be  if  she  had  obtained  a  decree  of  judicial  separa- 
tion («). 

Where  under  a  settlement  a  life  interest  for  her  separate 
use  without  power  of  anticipation  had,  before  her  desertion 
by  her  husband,  devolved  upon  a  married  woman,  who  subse- 
quently obtained  a  protection  order,  it  was  held  that  such 
interest  did  not  come  within  the  above  provisions,  and  that  con- 
sequently the  restraint  imposed  by  the  settlement  continued  to 
attach  {t). 

Bequisition. 

Mrs.  A.  jB.,  the  vendor ^  appears  to  have  been  married 
and  acquired  the  property  contracted  to  be  sold  prior  to  the 
1st  January^  1883.  Sas  she  obtained  a  judicial  separation 
or  protection  order  ?  If  so,  the  decree  or  order  must  be 
abstracted  in  chief  If  she  has  not  obtained  such  order^ 
how  is  it  proposed  to  make  a  title  ? 


(r)  Waite  t.  Ifarland,  38  Ch.  D.  {t)  mil  t.  Cooper,  (1893)  2  Q.  B. 

135 ;  67  L.  J.  Ch.  665  ;  69  L.  T.  86 ;  62  L.  J.  Q.  B.  423  ;  69  L.  T 

185 ;  36  W.  R.  484.  216  ;  41  W.  R.  600 ;  67  J.  P.  663 : 

(«)  20  &  21  Vict.  c.  85,  8.  21.  4  R.  418. 


176 


Land  IitiPBOyEMENT  Acts. 


LAITD  IMFBOVEMENT  ACTS. 

By  a  series  of  statutes  known  as  the  Public  Money 
Drainage  Acts,  1846  to  1856  (t/),  a  person  in  actual  possession 
or  receipt  of  the  rents  and  profits  of  any  land  (except  a 
tenant  for  life  or  years  paying  a  rent  not  less  than  two-thirds 
of  a  rack  rent,  and  a  tenant  for  years  for  a  term  which  shall 
not  have  exceeded  fourteen  years  from  the  commencement) 
is  enabled  to  borrow  money  and  charge  such  lands  with  its 
payment  by  means  of  a  rentoharge  lasting  for  twenty-two 
years.  Such  charges  are  registered  at  the  office  of  the  Board 
of  Agriculture  in  the  name  of  the  person  or  persons  to  whom 
the  advance  was  made. 

By  the  Land  Drainage  Act,  1861  (a;),  the  Commissioners 
of  Sewers  (now  the  local  authority)  may,  with  the  consent  of 
the  Inclosure  Commissioners  (now  the  Board  of  Agriculture), 
commute  an  obligation  imposed  on  any  person  by  reason  of 
tenure,  custom,  prescription  or  otherwise,  to  repair  any  walls, 
maintain  any  sewer,  or  do  any  other  work  within  their  juris- 
diction (y) ;  and  any  such  commutation  may  be  charged  on 
the  land  in  respect  of  which  the  obligation  arose,  and  is 
recoverable  like  tithe  rentcharge,  and  has  priority  over  all 
incumbrances  created  or  to  be  created  by  any  proprietor  of 
the  lands  charged  (z).  The  register  of  such  charge  is  at  the 
office  of  the  clerk  of  the  peace  of  the  county  (a). 

Certain  other  statutes  (b)  authorize  a  person  in  actual 
possession  or  receipt  of  the  rents  and  profits  of  any  land, 
except  where  such  person  is  tenant  for  life  or  lives  holding 
under  a  lease  not  renewable,  or  tenant  for  years  not  renew- 


(«)  The  PubKo  Money  Drainage 
Acts,  1846,  1847,  1848,  1860,  and 
185Q  (9  &  10  Vict.  c.  101 ;  10  &  11 
Vict.  0.  11;  11  &  12  Vict.  c.  119; 
13  &  14  Vict.  0.  31 ;  and  19  &  20 
Vict.  o.  9). 

(x)  24  &  25  Viot.  0.  133. 

(y)  Ibid.  8.  34. 

(z)  Ibid.  B.  36. 

[a)  Ibid.  8.  36. 

{b)  The  Improvement  of  Land  Act, 


1864  (27  &  28 Vict.c.  114),a8 amended 
hj  the  Limited  Owners'  Hesidences 
Act,  1870  (33  &  34  Viot.  c.  66) ;  The 
Limited  Owners'  Beaidences  Act 
(1870)  Amendment  Act,  1871  (34  & 
35  Vict.  c.  84) ;  The  Limited  Owners' 
Reservoirs  andWater  Supply  Further 
FaciUties  Act,  1877  (40  &  41  Vict. 
0.  31) ;  and  the  District  Councils 
(Water  Supply  Facilities)  Act,  1897 
(60  &  61  Vict.  0.  44). 
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able  where  lees  than  twenty-five  years  are  unexpired  at  the 
time  of  making  application  for  the  loan,  to  borrow  money 
and  charge  the  lands  with  its  repayment  by  means  of  a 
rentcharge  lasting  for  twenty-five  years.  Such  charges  are 
registered  at  the  Land  Registry  Office  and  at  the  office  of  the 
Board  of  Agriculture  in  the  name  of  the  person  or  persons 
to  whom  the  advance  is  made. 

By  the  Public  Health  Act,  1875,  where  persons  have 
advanced  money  for  expenses  which  are  by  the  Act,  or  are 
declared  by  the  local  authority  to  be  private  improvement 
expenses,  the  local  authority  may  grant  a  rentcharge  of  6/. 
per  annum,  lasting  for  thirty  years,  for  every  100/,  expended. 
The  charge  must  be  searched  for  at  the  office  of  the  local 
authority  (c). 

A  statute  of  1890  ((/),  replacing  the  Artizans  and  Labourers 
Dwellings  Acts,  1868  to  1882  (e),  enables  a  local  authority  to 
grant  to  an  owner  a  rentcharge  of  6/.  per  annum  for  every 
100/.  expended  in  the  execution  of  any  works  required  by  the 
Act.  The  rentcharge  lasts  for  thirty  years,  and  is  a  charge 
upon  the  estate,  having  priority  to  all  existing  and  future 
charges,  with  the  exception  of  quit-rents  and  other  charges 
incident  to  tenure,  tithe  rentcharge,  and  charges  under  any 
Act  authorizing  advances  of  public  money  (/).  These  charges 
must  be  searched  for  at  the  office  of  the  clerk  of  the  peace  for 
the  coimty,  and  when  the  county  is  Middlesex  or  Yorkshire, 
at  the  local  registry. 

Terminable  charges  may  be  created  imder  various  other 
statutes,  but  the  charges  referred  to  above  are  of  the  most 
frequent  occurrence. 

All  statutory  charges  created  otherwise  than  by  deed  after 
the  31st  December,  1888,  must  be  registered  at  the  office  of 
the  Land  Registry,  or  they  are  void  as  against  a  purchaser 
for  value,  and  even  charges  created  before  that  date  will  not, 
after  one  year  from  the  first  assignment  of  the  charge  inter 

(c)  38  &  39  Vict.  c.  65.  Vict.  c.  36 ;  42  &  43  Vict.  c.  63 ; 

(rf)  The  Housing  of  the  Working  42  &  43  Vict.  c.  64  ;  45  &  46  Vict. 

Claasefl  Act,  1890  (53  &  54 Vict. c.  70).  o.  54. 
(tf)  31  &  32  Vict.  0.  130 ;  38  &  39  (/)  53  &  54  Vict.  o.  70,  a.  37. 

J.  N 
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fnw8  taking  place  after  that  date,  be  reooverable  against  a 
purchaser  for  value  unless  they  have  been  duly  registered  {g). 
Where  there  is  no  particular  reason  for  supposing  that  any 
statutory  charges  exist,  it  is  the  usual  practice  to  search  for 
them  at  the  Land  Eegistry  only. 

See  Agricultural  Holdings. 

Requisition. 

It  w  assumed  that  the  vendor's  solicitor  is  not  aware  of 
any  charges  affecting  the  property  created  undsr  any  statute 
and  not  disclosed  by  the  abstract 


LAND  TAX. 

Land  tax  was  first  made  perpetual  in  the  year  1798  (h). 
Its  amount  varies  from  parish  to  parish,  but  in  no  case  can 
it  exceed  1^.  in  the  £  on  the  annual  value  {i). 

Land  contracted  to  be  sold  is  deemed  to  be  subject  to  land 
tax,  and  the  purchaser  is  not  entitled  to  any  compensation  in 
respect  of  such  tax  if  not  expressly  mentioned  in  the  particu- 
lars or  contract.  Sometimes,  however,  the  particulars  state 
that  land  tax  has  been  redeemed ;  when  this  is  the  case  the 
purchaser  should  insist  upon  the  production  of  the  certificate 
of  the  Board  of  Agriculture,  with  the  receipt  of  the  cashier 
of  the  Bank  of  England  attached  (k). 

Requisitions. 

1.  The  land  being  sold  as  free  from  land  tax,  the  certify 
cote  of  the  Board  of  Agriculture^  mth  receipt  attached^  must 
be  produced  and  handed  over  to  the  purchaser  on  completion. 

2.  Is  land  tax  payable  in  rey>ect  of  the  property  contracted 
to  be  sold  f    If  so,  what  is  its  amount  ? 

(g)  Land  Charges  Registration  and  («)  The  Einance  Act,  1896  (59  &  60 

Searches  Act,  1888  (51  &  62  Vict.      Vict.  o.  28),  s.  31. 


^   ei\   .«   in   lo  (*)  Fopplgtonv. Buchanan^ Buchanan 

^'r^'    ?'     ;  r^       ^  ^'  ^opp£t<m,  27  L.  J.  C.  P.  210 ;  31 

(h)  The  Land  Tax  PerpetuaUon  L.  T.  83 ;  6  W.  B.  372 ;  4  Jnr.  (N.  S.) 

Act,  1798  (38  Geo.  3,  o.  60).  414 ;  4  C.  B.  (N.  S.)  20. 
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LAPSE. 

See  Wills. 


LEASE  ANB  RELEASE. 

See  Release. 


LEASEHOLD  PfiOPEBTT. 

.All  leases  exoeeding  the  term  of  three  years  from  the 
i&aking  thereof,  and  all  leases  not  exceeding  three  years  from ' 
the  making  thereof,  whereupon  the  rent  reserved  does  not 
amoont  to  two-thirds  of  the  full  improved  value  of  the 
premises  demised,  are  required  by  the  Statute  of  Frauds  to 
be  in  writing,  and  signed  by  the  lessor  or  his  agent  autho- 
lized  in  writing  (/),  and  all  such  leases  made  since  the 
1st  January,  1845,  are  void  at  law  unless  made  by  deed  {m) ; 
bnt  an  instrument  purporting  to  be  a  lease,  though  void  at 
law  in  consequence  of  its  not  being  made  by  deed,  may  be 
valid  as  an  agreement  for  a  lease  if  it  satisfies  the  Statute  of 
Frauds,  whereby  a  contract  for  a  lease  or  some  memorandum 
thereof  must  be  in  writing,  signed  by  the  party  charged  or 
his  agent  lawfully  authorized  (n).  If  imder  an  agreement 
for  a  lease  the  intended  tenant  takes  possession,  he  at  once 
becomes  at  law  a  tenant  from  year  to  year  upon  such  of  the 
terms  of  the  agreement  as  are  not  inconsistent  with  a  yearly 
tenancy  (o) ;  but  in  equity  he  is  considered  to  hold  possession 
under  the  agreement  upon  the  same  terms  as  if  the  lease  had 
actually  been  granted,  and  will  now  be  treated  in  every  Court 
as  so  holding  {p). 

(t)  29  Oar.  2,  o.  8,  g.  1.  {<>)  J>o^  d.  Bigge  t.  Bell,  6  T.  R. 

iJL\  1  Hr  A  v?«*  «  TA  -  A .  ft  A-  a      471 ;  2  R.  R.  642  ;  2  Sm.  L.  0.  116. 

Vict  c   106   a  3  (^)   ^To&A  v.  ZofwAfiff,  21  Ch.  D.  9 ; 

.  :  ^"  ^  '    '        .  52  L.  J.  Ch.  2;  40  L.  T.  868;  31 

(«)  29  Car.  2,  c.  3,  s.  4.  -^V.  R.  109. 

n2 


180    '  Leasehold  Property. 

Any  assignment  or  surrender  of  any  lease,  whether  it 
exceeded  three  years  from  the  making  thereof  or  not,  was 
required  by  the  Statute  of  Frauds  to  be  by  deed  or  writing, 
signed  by  the  person  so  assigning  or  surrendering  or  his 
agent  lawfully  authorized  by  writing  (g) ;  and,  since  the 
1st  Januafp*,  1845,  an  assignment  of  a  lease  and  a  surrender 
in  writing  of  an  interest  which  the  Statute  of  Erauds  required 
to  be  created  by  writing,  are  void  at  law,  unless  made  by 
deed(r).  The  Statute  of  Frauds  does  not  apply  to  sur- 
renders by  operation  of  law,  but  the  grant  of  a  new  lease  in 
possession  with  the  oral  assent  of  a  person  in  possession  under 
a  prior  subsisting  lease  does  not  operate  as  a  surrender  by 
operation  of  law,  unless  the  old  tenant  gives  up  possession- 
to  the  new  tenant  at  or  about  the  time  of  the  grant  of  the 
new  lease  («). 

Whether  an  assurance  be  an  assignment  or  underlease 
depends  upon  the  effect  of  the  assurance,  and  not  upon  the 
words  employed.  Thus,  an  assurance  of  a  leasehold  interest  for 
a  period  less  than  the  whole  term  is  an  underlease  {t) ;  while, 
even  though  an  assurance  purports  to  be  an  underlease  but 
comprises  the  whole  term,  it  may  be  an  assignment  (u).  A 
covenant  not  to  assign  is  not  broken  by  the  granting  of  an 
underlease  {x) ;  nor  is  a  lessee  who  covenants  with  his  lessor 
for  the  acts  of  himself  and  his  ^'  assigns,"  liable  for  a  breach 
of  the  covenant  in  respect  of  the  offence  of  his  underlessee  (y) ; 
but  a  lessee  is  entitled  to  the  benefit  of  a  covenant  made  with 
his  lessor,  his  heirs,  and  assigns,  cmd  may  sue  to  restrain  a 
breach  (s). 

On  a  sale  of  leasehold  property,  a  representation  that  it  is 


I 


v)  29  Car.  2.  o.  8,  a.  3.  38  L.  J.  0.  P.  91 ;  19  L.  T.  282 ; 

r)  7  &  8  Vict.  c.  76,  s.  4 ;  8  &  9  17  W.  R.  64. 

Vict.  c.  106,  8.  3.  {x)  Crusoe  d.  BUncowe  t.  Bughy^  8 

(*)   Wallis  V.  Hand*,  (1893)  2  Ch.  Wils.  234 ;  2  Bla.  W.  766. 

75  ;  62  L.  J.  Ch.  686  ;  68  L.  T.  428  ;  (y)  Bryant  v.  Haneoek  ^  Co.,  (1898) 

41  W.  R.  471 ;  3  R.  351.  1  Q.  B.  716  ;  67  L.  J.  Q.  B.  607 ; 

{t)  Cottee  V.  Richardson,  7  Ex.  143.  78  L.  T.  397  ;  46  W.  R.  386. 

(m)    Langford   v.    Sebnes^    3    Jur.  (z)  Taity,  Gosling,  llCh.'D.^lZ; 

(N.  S.)  859 ;  3  K.  &  J.  220 ;  Beard-  48  L.  J.  Ch.  397  ;  40  L.  T.  261 ;  27 

man  v.  WiUon^  L.  R.  4  0.  P.  67 ;  W.  R.  394. 
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held  by  lease,  when  it  is,  in  fact,  held  /  "^ 

misdescription  (a).  / 

Where,  after  1881,  land  held  bV 
chaser  must,  unless  the  contrary  9 
lease  was  duly  granted,  and,  where  . 
underlease,  that  the  underlease  and  eveiy  snpw 
duly  granted  {b). 

The  acceptance,  with  knowledge  of  a  breach  of  cove- 
nant, of  rent  accruing  thereafter  precludes  a  lessor  from 
insisting  upon  a  forfeitiire  by  reason  of  such  breach  {c)^ 
but  not  so  the  acceptance  after  the  breach  of  rent  accrued 
due  before  it. 

In  sales,  after  1881,  of  land  held  by  lease  or  underlease  on 
the  production  of  the  receipt  for  the  last  payment  due  for 
rent  uiider  the  lease  or  underlease  before  the  date  of  actual 
completion  of  the  purchase,  the  purchaser  must  assume, 
unless  the  contrary  appears,  that  all  the  covenants  and  pro- 
visions of  the  lease  or  underlease  have  been  duly  performed 
and  observed  up  to  the  date  of  actual  completion  of  the 
purchase,  and  further,  in  the  case  of  an  underlease,  that  all 
rent  due  under  every  superior  lease  has  been  paid,  and  all 
the  covenants  and  provisions  of  every  superior  lease  have 
been  duly  performed  and  observed  up  to  that  date  (6). 

It  has  always  been  necessary  to  obtain  probate  or  letters 
of  administration  with  the  will  annexed  of  a  will  relating 
to  leaseholds  or  other  personal  property.  The  assent  of  the 
executor  to  a  bequest  of  leaseholds  is  required  to  complete 
the  title  of  the  legatee,  but,  when  given,  the  legal  interest 
vests  without  assignment  in  the  person  in  whose  favour  the 
bequest  is  made. 

An  executor  may  sell  leaseholds  and  other  personalty 
before  obtaining  probate,  and  that  notwithstanding  that  such 


(a)  Be  Beyfui  and  Ma»Un^a  Con'  {c)  Ooodrtghi  d.  Walter  ▼.  Darids, 

tract,  39  Oh.  D.  110  ;  69  L.  T.  740  ;  Cq^.  806;  Croft  t.  LumUy,  6  H.  L. 

^'?)'^;.^S^^M,%nH  C.672;  27KJ  Q  B.321;  6W.R. 

46  Vict.  c.  41),  8.  3  (4),  (6).    /  623  ;  4  Jur.  (N.  S.)  903.       .... 


/ 
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i^bperty  may  be  bequeathed  by  the  will.  His  power  to  do 
/^,  however,  oeases  on  his  assenting  to  the  bequest,  and  in 
any  ease,  although  he  may  institute  proceedings  for  speoifio 
performance  or  otherwise  before  obtaining  probate,  he  must 
obtain  it  before  eyidence  in  support  of  his  claim  is  required, 
i.e.y  usually  before  the  hearing. 

Any  one  of  two  or  more  executors  or  administrators  can 
sell  and  assign  leaseholds  Tested  in  them  as  such,  but  all 
must  join  in  actions  for  specific  performance  or  otherwise 
relating  to  the  sale  (e). 

It  is  a  moot  point  where,  on  the  death  intestate  of  the 
owner  of  leaseholds,  the  legal  interest  in  the  term  is  until 
the  appointment  of  an  administrator ;  but,  on  the  appoint- 
ment of  an  administrator,  the  term  vests  in  him,  and  the 
persons  entitled  beneficially  under  the  Statute  of  Distribu- 
tions cannot  obtain  the  legal  interest  without  an  assignment 
from  him.  ~ 

^Aji  administrator  durante  minore  (state  has,  for  the  time 
during  which  he  is  appointed,  all  the  powers  of  an  ordinary 
administrator  (/),  and  can  therefore  sell  leaseholds,  as  can 
also  an  administrator  pendente  lite  (g)  while  his  functions 
last  (A). 

When  successive  interests  are  given  by  a  testator  in  lease- 
holds, the  question  often  arises  as  to  whether  there  is  any 
obligation  on  the  person  having  the  first  interest,  usually  a 
tenant  for  life,  to  maintAin  the  premises  in  such  a  state  of 
repair  as  to  satisfy  the  covenants  in  the  lease.  Where  a 
testator  gave  leaseholds  to  two  trustees,  one  of  whom  was  his 
wife,  upon  trust  for  such  wife  for  life,  and  after  her  death 
upon  trust  for  sale  and  division  of  the  proceeds,  and  autho- 
rized his  trustees,  if  they  should  think  advisable,  to  sell  the 
premises  and  invest  the  proceeds,  and  allow  his  wife  to  receive 

{e)  Shep.  Toaohfltone,  484.  (^)  Govrfc  of  Ptobate  Aot,   1857 

J^L"?  T^^:-  ^r;  ''^;I''  %j  ^^^^  -  K A ^-  262; 

49  ;  60  L.  J.  Ch.  13  ;  43  L.  T.  666 ;   es  L.  J.  P.  162  ;  71  L.  T.  267 ;  6 
29  W.  B.  98.  R.  674. 
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the  income  during  her  life,  it  was  held  by  the  Court  of  Appeal 
that  there  was  no  obligation  on  the  tenant  for  life  to  put  the 
premises,  which  were  in  a  bad  state  of  repair  at  the  death  of 
the  testator,  in  such  a  state  of  repair  as  to  comply  with  the 
terms  of  the  leases  {%),  This  decision  appears  to  be  directed 
to  the  question  whether  the  tenant  for  life  was  bound  to  dis- 
charge the  Uabiiities  in  respect  of  repairs  which  had  accrued 
at  the  death  of  the  testator,  but  is  capable  of  a  far  wider 
interpretation;  and  accordingly,  following  this  decision  in 
a  case  in  which  the  testator  bequeathed  a  leasehold  house, 
held  for  a  term  of  61  years,  renewable  every  14  years  on 
fines  for  renewal  and  subject  to  covenants  to  pay  rent,  repair, 
and  insure,  to  trustees  in  trust  for  his  widow  for  life,  with 
remainder  in  trust  to  her  son  for  life,  with  remainders  over, 
and  bequeathed  his  residuary  estate  to  his  trustees  upon  trust 
out  of  income  to  pay  all  the  costs,  charges,  and  expenses  of 
carrying  into  execution  the  trusts  of  his  will,  and  subject 
thereto  to  hold  such  residuary  estate  upon  trust  for  his 
children  in  settled  shares,  it  was  held  that  neither  tenant 
for  life  was  under  any  obligation  to  pay  the  rent,  repair, 
insure,  or  to  pay  the  fines  or  expenses  of  renewal  (k)  ; 
and,  again,  where  a  testator  bequeathed  a  leasehold  house, 
held  by  him  on  a  repairing  lease,  to  his  niece  for 
life,  directly  and  without  the  intervention  of  trustees,  and 
after  her  death  to  other  persons  absolutely,  and  appointed 
executors,  it  was  held  that  the  tenant  for  life  was  not 
bound  to  perform  any  of  the  covenants  in  the  lease  (/). 
But,  on  the  other  hand,  where  a  testator  directed  his  execu- 
tors and  trustees  to  arrange  his  affairs  and  manage  his 
estate,  and  to  retain  certain  leaseholds  and  to  let  them  on 
lease,  and  pay  the  income  derived  therefrom  to  his  wife  for 
life  for  the  benefit  of  herself  and  her  children,  and  after  her 


(*)  Se  Courtier^  Coles  t.  Courtier,  (1893)  1  Oh.  61 ;  62  L.  J.  Oh.  60 ; 

Cwrtitr  V.  Cok9,  34  Ch.  D.  136  ;  66  67  L.  T.  702;  41 W.  R.  87;  3  R.  37. 

li.  J.  Ch.  360;   66  L.  T.  674;  35  {I)   Be    Tomlimon,     Tomlinson    v. 

W.  R.  86.  Andrew,  (1898)  1  Cli.  232  ;  67  L.  J. 

(k)  Be  Baring,   Jmne  y.  Baring,  Ch.  97  ;  78L.  T.  12;  46W.  R.299. 
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deoease  to  divide  the  whole  estate  equally  between  his 
children,  it  was  held  by  Stirling,  J.,  on  the  oonstruotion  of 
the  will,  that  the  income  derived  from  the  leaseholds  meant 
the  net  income,  and  that  the  ground  rents,  current  repairs, 
and  other  outgoings  in  respect  of  the  premises  must  be  borne 
by  the  tenant  for  life  (m). 

Notwithstanding  the  view  reluctantly  taken  in  Be 
Baring  J  Jeune  v.  Baring  {n)  and  Be  Tomlimon^  Tomlin^ 
son  V.  Andrew  (o),  it  is  submitted  that  Be  Courtier ^ 
Coles  V.  Courtier^  Courtier  v.  Coles  (p)  only  decided  that 
the  tenant  for  life  was  not  bound  to  put  in  repair,  in 
accordance  with  the  lease,  property  which  was  not  in  such 
repair  when  the  testator  died,  and  that  the  question  upon 
whom  the  liability  is  to  fall  is  one  of  intention,  to  be 
gathered  from  each  particular  will,  and  if  there  is  no  indica- 
tion whatever,  one  way  or  another,  it  is  difficult  to  see  on 
what  principle  the  tenant  for  life  can  avoid  taking  the  burden 
with  the  benefit  conferred. 

Leases  frequently  contain  provisions  authorizing  the  lessor 
to  re-enter  on  breach  of  covenants.  Before  a  lessor  can  take 
advantage  of  a  forfeiture  for  breach  of  covenant  for  payment 
of  rent,  either  he  must,  (1)  unless  the  lease  dispenses  with  it, 
make  a  formal  demand  in  accordance  with  the  requirements 
of  the  Common  Law,  or  (2)  there  must  be  a  half-year's  rent 
in  arrear  and  no  sufficient  distress  to  be  found  on  the  pre- 
mises (q).  On  breach  of  covenants  other  than  for  the  pay- 
ment of  rent  before  the  Ist  January,  1882,  the  lessor  could 
at  once  re-enter  in  accordance  with  the  terms  of  the  covenant. 
Since  the  last-mentioned  date,  however,  a  right  of  entry  on 
forfeiture  under  any  proviso  or  stipulation  in  a  lease  or  under- 
lease is  not  enforceable  by  action  or  otherwise  until  the  lessor 
has  served  on  the  lessee  a  notice  specifying  the  particular 

(«)  lU  Redding,  (1897)  1  Ch.  876  ;  (o)  (1898)  1  Ch.  232 ;  67  L.  J.  Ch. 

66  L.  J.  Ch.  460  ;  76  L.  T.  339 ;  45  97  ;  78  L.  T.  12 ;  46  W.  R.  299. 

W.  R.  467.  {p)   34  Ch.  D.  136:  66  L.  J.  Ch. 

(n)   (1893)  1  Ch.  61  ;  62  L.  J.  Ch.  350  ;  55  L.  T.  674 ;  35  W.  R.  85. 

60  ;  67  L.  T.  702 ;  41  W.  R.  87  ;  (q)  4  Geo.  2,  o.  28,  s.  2  ;  16  &  16 

3  R.  37.  Viot.  0.  76,  8.  210. 
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breaoh  complained  of,  and,  if  the  breach  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  it,  and  in  any  case  requiring 
him  to  make  compensation  in  money,  and  the  lessee  has  failed 
within  a  reasonable  time  so  to  remedy  and  compensate  the 
lessor  (r).     These  provisions  do  not  extend — 

(1)  To  a  covenant  or  condition  against  assigning,  under- 
letting, parting  with  the  possession  or  disposing  of  the 
land  leased ; 

(2)  To  a  condition  for  forfeiture  on  the  bankruptcy  of  the 
lessee,  or  on  the  taking  in  execution  of  the  lessee's 
interest  in  the  case  of  leases  of — 

(a)  Agricultural  or  pastoral  land ; 

(b)  Mines  or  minerals ; 

(c)  A  house  intended  to  be  used  as  a  public-house  or 

beershop ; 

(d)  A  house  let  as  a  dwelling-house  with  use  of 

chattels  not  being  in  the  nature  of  fixtures ; 

(e)  Any  property  with  respect  to  which  the  personal 

qualifications  of  the  tenant  are  of  importance  for 
the  preservation  of  the  value  or  character  of  the 
property,  or  on  the  ground  of  neighbourhood  to 
the  lessor  or  to  any  person  holding  under  him. 

(3)  To  a  condition  for  forfeiture  on  the  bankruptcy  of  the 
lessee,  or  on  taking  in  execution  of  the  lessee's  interest 
under  any  lease,  other  than  those  specified  above,  after 
the  expiration  of  one  year  from  the  date  of  the  bank- 
ruptcy or  taking  in  execution  of  the  lessee's  interest, 
provided  the  lessee's  interest  be  not  sold  within  such 
one  year.  Until  the  expiration  of  such  year,  and  after 
the  expiration  of  the  year,  if  the  lessee's  interest  be 
sold  within  it,  it  would  appear  that  the  provisions  of 
the  Conveyancing  Act,  1881,  relating  to  forfeiture 
referred  to  above,  apply.  On  a  purchase,  therefore, 
from  or  through  a  trustee  in  bankruptcy  of  property 
held    under    a  lease  in  which  any  such  condition 

(r}  Oonyeyancing  Act,  1881  (44  &  45  Vlot.  o.  41),  8.  14;  ConTeyanoing 
Act,  1892  (55  &  56  Vict.  c.  13),  s.  5. 
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appears,  inquiry  should  be  made  by  the  purchaser  to 

ascertain  whether  any  notioe  has  been  given  under 

the  Act ; 
(4)  To  a  covenant  in  a  mining  lease  to  allow  access  for 

inspection  («). 
Where  a  lessor  is  proceeding  to  enforce  his  right  of  re-entry 
or  forfeiture,  the  Court  may,  on  the  application  of  an  under- 
lessee,  make  an  order  vesting  the  lease  in  such  under-lessee 
for  the  term  of  the  original  sub-lease,  or  any  shorter  term, 
upon  such  conditions  as  the  Court  thinks  fit  (t). 

A  long  term,  that  is  to  say,  a  residue  of  not  less  than  200 
years,  of  a  term  of  originally  of  at  least  300  years,  without 
any  trust  or  right  of  redemption  in  favour  of  the  freeholder 
or  other  person  entitled  in  reversion,  with  no  rent  or  merely  a 
peppercorn  or  other  rent  having  no  money  value,  may  be 
enlarged  into  a  fee  simple  by  declaration  by  deed  made  by 
(1)  any  person  beneficially  entitled  in  right  of  the  term, 
whether  subject  to  any  incumbrance  or  not,  to  possession  of 
any  land  comprised  in  the  term ;  but  in  the  case  of  a  married 
woman  with  the  concurrence  of  her  husband,  unless  she  is 
entitled  for  her  separate  use,  or  unless  she Vas  married  or  her 
interest  in  the  term  was  acquired  after  1882  ;  (2)  any  person 
being  in  receipt  of  income  as  trustee  in  right  of  the  term  or 
having  the  term  vested  in  him  in  trust  for  sale ;  or  (3)  any 
person  in  whom  the  term  is  vested  as  legal  personal  repre- 
sentative (m).  a  yearly  rent  of  3«.,  which  had  become 
charged  on  other  land  in  exoneration  of  the  leasehold 
premises  in  question,  has  been  held  not  to  be  within  the 
section  (a?) ;  but  a  rent  of  one  silver  penny,  if  lawfully 
demanded,  has  been  held  to  be  within  it  (t/).  The  provision 
referred  to  applies  whether  the  immediate  reversion  of  the 
term  is  freehold  or  not,  but  does  not  apply  to  any  term 


(s)  Ck>nTe7aiidng  Act,  1881  (44  &  45  Viot.  o.  41),  8.  66. 

45  Vict.  o.  41),  8.  14  (6) ;  Convey-  (z)  Re  Smith  and  Stott,  29  Oh..  D. 

ancing  Act,    1892   (65   &   66  Vict.  1009;  48  L.  T.  612 ;  31W.  R.  411. 

0.  13),  8.  2  (2),  (3).  (y)  Be  Chapman  and  Hohbs,  29  Ch. 

U)  65  &  66  Vict.  0.  13,  8.  4.  D.  1007  ;  64  L.  J.  Oh.  810 ;  52  L.  T. 

(m)  ConYeyanoiDg  Act,  1881  (44  &  806 ;  33  W.  B.  703. 
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liable  to  be  determined  by  re-entry  for  condition  broken,  or 
to  any  term  created  by  sab-demise  out  of  a  superior  term 
itself  incapable  of  being  enlarged  into  a  fee  simple  (z).  The 
estate  in  fee  simple  acquired  by  enlargement  is  subject  to  the 
same  trusts,  powers,  executory  limitations  over,  rights  and 
equities,  covenants,  provisions  and  obligations,  as  it  would 
have  been  subject  to  if  it  had  not  been  so  enlarged  (a) ;  and 
whether  the  term  was  originally  created  without  impeachment 
of  waste  or  not,  the  estate  acquired  includes  the  fee  simple  in 
all  mines  and  minerals  which  at  the  time  of  enlargement 
have  not  been  severed  ((). 

A  lessee  has  constructive  notice  of  his  lessor's  title,  that  is 
to  say,  a  man  who  takes  a  lease  is  in  a  similar  position  with 
regard  to  notice  as  one  who  purchases  the  property  leased ; 
and  this  rule  has  not  been  affected  by  the  provisions  of  the 
Vendor  and  Purchaser  Act  forbidding  a  lessee,  in  the  absence 
of  express  stipulation,  from  inquiring  into  his  lessor's  title  {c). 

See  Administrators,  Sales  and  Mortgages  by — 
Covenants — Executors,  Sales  and  Mortgages 
BY — ^Length  op  Title — ^Rates  and  Taxes — 
Wills. 

Bequisitionfl. 

1.  The  wiU  of  A.  5.,  deceased^  must  be  proved  and 
probate  prodtieed  before  compktion. 

2.  How  does  the  vendor  propose  to  prove  the  assent  of 
of  A.  BJs  executor  to  the  bequest  of  the  premises  ?  ' 

3.  The  rents  of  the  leasehold  premises^  the  life  interest  in 
which  Mrs,  A.  proposes  to  mortgage^  are  represetited  to  be 
800/.  It  appears  questionabky  on  the  words  of  the  will  and 
on  the  authorities^  whether  that  sum  is  not  reducible  by  the 

us  CooTeytaic&ng  Act,  1882  (45  &  {e)  Vendor  and   Fnrohaaer    Act 

46  Vict.  o.  89),  B.  11.  1874  (37  &  38  Vict.  o.  78),  s.  2  (2) 

{a)  Conveyancing  Act,  1881  (44  &  Fatnum  t.  Borland,  17  Ch.  D.  353 

45  Vict.  0.  41),  8.  65  (4).  50  L.  J.  Ch.  642 ;   44  L.  T.  728 

(h)  IHd.  s.  65  (6).  29  W.  R.  707. 


—    I 
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ground  rents  and  coats  of  repair.  The  assent  of  the  trustees 
of  the  testator^  mil  acknowledging  their  liability  to  the^ 
payments  must  be  obtained  for  what  it  is  tcorth. 

4.  It  is  presumed  that  no  notice  has  been  given  to  deter- 
mine  the  lease  of         18      at  the  end  of  the  first  14  years, 

5.  Having  regard  to  the  form  of  the  assignment  of  the 

18  ,  the  assignee  of  the  piece  of  ground  coloured  yellow  on 
the  plan  is  liable  to  distress  for  the  rent  of  the  whole  premises 
comprised  in  the  lease  by  whieh  the  piece  coloured  yeUow  teas 
demisedy  and  also  to  an  action  for  debt  in  respect  of  apro- 
portumate  part  of  the  rent  reserved  by  such  lease.  This  fact 
was  not  stated  in  the  particulars  or  known  to  the  purchaser. 
He  declines^  therefore^  to  take  an  assignment  unless  a  release 
is  obtained^  but  he  is  willing  to  accept  an  underlease  of  t/ie 
piece  coloured  yellow. 

6.  Have  the  drains  mentioned  in  the  lease  of  ,  18  , 
been  made^  and  is  any  sum  due  in  respect  of  the  expense  of 
making  the  same  to  any  and  what  person  or  body  ? 

7.  The  vendor  must  at  his  own  expense  execute  a  declara- 
tion enlarging  the  residue  of  the  term  of  300  years  into  a 

fee  simple.  This  must  be  done  before  the  execution  of  the 
conveyance  to  the  purcfiaser. 

8.  As  the  vemlor  contracted  to  sell  the  fee  simple^  an 
abatement  from  the  purchase»money  must  be  allowed  suj^^ 
dent  to  defray  the  cost  of  subsequently  enlarging  into  a  fee 
simple  the  term  which,  it  appears,  is  all  that  the  vendor 
has. 

9.  Is  the  property  contracted  to  be  sold  insured  in  aecord^ 
ance  with  the  covenant  in  the  lease  in  the  X.  Insurance 
Office  ?  The  policy  must  be  produced  aud  lield  in  trust  for 
the  purchaser. 

10.  When  were  the  premises  last  painted  inside  and 
outside  respectively  ? 

11.  Has  any  notice  of  want  of  repair  been  served  which 
remains  uncomplied  with  ? 


Leasehold  Peopeety — Legal  Estate.       189 

12.  la  the  tendoVy  or  are  his  solicitors^  aware  of  any 
breach  of  any  of  the  covenants  in  the  kase  of  18     ? 

13.  Phase  supply  the  full  name  and  address  of  the  person 
to  whom  the  rent  is  now  payable. 


LEOACIES. 

See  Charges  by  Will — Executors,  Sales  and  Mort- 
gages BY — Leasehold  Property. 
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A  purchaser  is  in  all  cases,  in  the  absence  of  stipulation  to 
the  contrary,  entitled  to  have  the  legal  estate  in  the  premises 
he  has  contracted  to  purchase  conveyed  to  or  otherwise  vested 
in  him,  but  inasmuch  as  the  Statute  of  Limitations  transfers 
the  estate  at  the  expiration  of  the  statutory  period  from  the 
former  owner  to  the  person  whose  possession  has  barred  his 
right  (g),  the  Court  will  compel  a  purchaser  to  accept  a  title 
depending  upon  it,  even  though  the  vendor  had  no  title  at  the 
date  of  the  contract  (/). 

The  provisions  of  the  Beal  Property  Limitation  Acts, 
1833  ((/)  and  1874  (^),  do  not  run  in  favour  of  a  beneficiary 
against  an  express  trustee,  but  a  beneficiary  can  get  a  title 
thereunder  as  against  a  mortgagee  or  a  trustee  other  than  an 
express  trustee  (t). 

An  equitable  mortgagee  under  a  mortgage  or  charge  made 
by  deed  executed  on  or  after  the  28th  August,  1864,  has, 
under  Lord  Granworth's  Act,  after  the  expiration  of  one  year 
from  the  time  when  the  principal  money  becomes  payable,  or 

(e)  SeoU  V.  Nixon,  3  D.  &  War.  (A)  37  &  38  Vict.  o.  67. 

388 ;  2  Con.  &  L.  185 ;  6  Ir.  Eq.  R.  8.  (i)  Sandt  to  Thomptm,  22  Ch.  D. ' 

617^^3  T'r  fr*"""'  ^*  ^'  ^'  ^'       ^^*  »  ^^  ^-  ^'  ^'  ^^^ '  ^^  ^'  ^• 
W  3  &  4Vm.  4,  c.  27.  210  ;  81  W.  R.  397. 
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when  any  interest  has  been  in  arrear  for  six  months,  or  after 
an  omission  to  pay  an  insurance  premium  in  aooordanoe  with 
the  terms  of  the  mortgage,  a  power  to  sell  and  convey  the 
legal  estate,  which  was  vested  in  the  mortgagor  (^*).  This 
provision  was  repealed  from  the  Ist  January,  1882  (/),  and 
the  power  of  sale  substituted  hy  the  Conveyancing  Act, 
1881  {m)y  does  not  contain  any  provision  enabling  an  equit- 
able mortgagee  to  deal  with  the  legal  estate  (n). 

See  MoBTGAGES — ^Reconvetakce— Wills. 

BeqnisitionB. 

1.  It  appears  from  the  abstract  that  the  legal  estate  has 
been  outstanding  in  a  trustee  for  upwards  of  40  years.  Is 
the  original  trustee  still  living  ?  If  sOy  he  must  concur  in 
the  convei/afice.  If  he  is  deady  a  supplemental  abstract 
should  be  delivered  shoudng  the  devolution  of  the  legal  estate. 

2.  The  legal  estate  under  the  will  of  John  Smith  was 
apparently  vested  in  John  Smith  and  Thomas  Walker,  upon 
trust.  The  trustees,  if  alive,  or,  if  dead,  the  legal  personal 
representative  of  the  last  survivor,  must  join  in  the  convey^ 
ance. 


LEGAL  FEBSOXAL  BEPBESENTATIVES. 

See  Administrators,  Sales  and  Mortgages  by — 
Executors,  Sales  and  Mortgages  by — Lease- 
hold Property — Mortgaged  Estates,  Devolu- 
TiON  OF,  UPON  Death  of  Mortgagee — Trust 

,  Estates,  Devolution  of,  upon  Death  op^ 
Trustee — ^Wills. 


{k)  Re  Solomon  and  Meagher's  Con-  46  Vict.  o.  41),  8.  71. 
tract,  ^a  Ch.  D.  608;  68  L.  J.  Ch.  (m)  Ibid.  s.  19. 

S39  ;  €0  L.  T.  487  ;  37  W.  R.  331 ;  {n'jlte  Hodeon  and  Howe's  Contract^ 

23  &  24  Viot.  o.  146,  98.  11,  16.  36  Ch.  D.  668;  66  L.  J.  Gh.  755: 

(/)  Oonyeyanoing  Aot,  1881  (44  &  66  L.  T.  837 ;  36^ W.  E:  663.  ' 
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LEirOTH  OF  TITLE. 

In  the  absence  of  a  Btipulation  to  the  oontraiy)  the  length 
of  title  which  can  be  required  by  a  purchaser  is  now  40 
years  (o),  but  the  title  cannot  commence  in  nubibus  at  the 
exact  point  of  time  which  is  represented  by  40  years ;  it 
musiToommence  at  or  before  40  years  with  something  which 
is  in  itselfy  or  which  it  is  agreed,  shall  be  a  good  root  of 
title  {p). 

The  statutory  period  is,  howeyer,  very  frequently  reduced 
by  condition,  and  even  trustees  may  now  purchase  or  lend 
money  on  the  security  of  property  with  a  shorter  title, 
provided  that  such  title  is  one  which  a  person  acting  with 
prudence  and  caution  would  accept  {q). 

If  the  decision  of  Malins,  Y.-C,  in  Bolton  v.  London  School 
Board  (r)  be  taken  as  correct,  and  though  perhaps  its  sound- 
ness may  be  doubted,  it  must  be  so  regarded  until  overruled ; 
a  40  years'  title  cannot  be  required  where  there  is  abstracted  a 
deed  or  instrument  more  than  20  years  old  at  the  date  of  the 
contract  which  contains  a  recital  that  the  vendor  was  seised 
in  fee  simple,  such  recital  being  evidence  («). 

A  purchaser  buying  a  lease  or  underlease  is,  apart  from 
any  special  contract  he  may  make,  entitled  to  an  abstract  of 
the  original  lease  or  underlease  in  addition  to  the  usual  40 
years'  title  {t) ;  but  he  is  not  entitled  to  an  abstract  of 
dealings  with  the  term  prior  to  the  necessary  commencement 
of  title  unless  there  is  some  good  reason  arising  from  the 
qpeoial  circumstances  of  the  case  (u) ;  nor  is  he  entitled  to  an 
abstract  of  the  agreement  to  grant  the  lease,  even  though  the 
lease  should  be  made  in  exercise  of  some  power  (r). 

On  acontract  to  grant  or  assign  a  lease  for  lives,  the  pur- 

(o)  Vendor    and  Pnrehaaer  Act,  («)  Vendor    and   PoichBfler  Act, 

1874  (87  &  38  Vict.  c.  78),  b.  1.  1874  (37  &  38  Vict.  c.  78),  ■.  2. 

ip)  North,  J.yiixBeCox  and  Jfec^s  (0  ^rend  v.  Buckley ,  L.  B.  6  Q.  B. 

CotUraet,  (1891)  2  Ch.  109,  at  p.  118 ;  213  ;  39  L.  J.  Q.  B.  90  ;  22  L.  T. 

64  li.  T.  733  ;  39  W.  B.  412.  170  ;  18  W.  B.  680 ;  10  B.  A  8.  973. 

(^)  TheTniflteeAct,1893(66&67  («)  Williana   v.   Hpargo,  W.   N. 

Vict.  0.  63),  B.  8  (3).  (1893)  100.                             .^  ...  ^ 

(r)  7  Ch.  D.  766 ;  47  L.  J.  Cti.  (r)  Conyeyaadng  Act,  1882  (40  k 

461 ;  88  L.  T.  277 ;  26  W.  B.  649.  46  Vict.  c.  39),  a.  4. 
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chaser  is  entitled  to  a  40  years'  title,  and  if  the  lease  was 
granted  within  that  period  can  therefore  call  for  the  title  to 
the  reversion. 

On  a  contract  to  grant  or  assign  a  lease  for  a  term  of  years, 
whether  to  be  derived  or  derived  out  of  a  freehold  or  leasehold 
estate,  the  intended  lessee  or  assign  is  not  entitled  to  call  for 
the  title  to  the  freehold  {x). 

On  a  contract  to  grant  or  assign  a  lease  for  a  term  of  years, 
whether  to  be  derived  or  derived  out  of  a  leasehold  interest 
with  a  leasehold  reversion,  the  intended  lessee  or  assign  has 
the  right  to  call  for  the  title  to  the  lease  under  which  the 
intended  lessor  or  assignor  holds  (^),  but  has  not  the  right 
to  call  for  the  title  to  the  leasehold  reversion  (2). 

The  effect  of  these  statutory  provisions  is  not  to  alter  the 
role  that  a  lessee  or  sub-lessee,  as  the  case  may  be,  has  con- 
structive notice  of  the  lessor's  title.  He  is  now  in  the  same 
position  with  regard  to  notice  as  if  he  had,  before  the  Acts, 
stipulated  not  to  inquire  into  his  lessor's  title  (a).  It  is,  no 
doubt,  reasonable  that  where  a  man  is  taking  a  mere  occupa- 
tion lease  that  the  lessor's  title  should  not  be  inquired  into, 
but  if  he  is  intending  to  expend  money  on  the  premises  he 
cannot  safely  adopt  the  statutory  form  of  contract  and  abstain 
from  inquiring  into  such  title  (6). 

A  40  years'  title  must,  in  the  absence  of  special  condition, 
be  adduced  in  the  case  of  copyholds  as  well  as  in  the  case  of 
freeholds ;  but  where  land  of  copyhold  or  customary  tenure 
has,  during  the  40  years  preceding  the  contract  for  sale,  been 
converted  into  freehold  by  enfranchisement,  then  both  the 
copyhold  title  must  be  shown  up  to  the  enfranchisement  and 
the  freehold  title  subsequently  to  it.  The  purchaser  has  not, 
however,  the  right  to  call  for  the  title  to  make  the  enfran- 
chisement (c). 


{x)  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  o.  78),  s.  2,  r.  1. 

(y)  Gosling  Y.  JToolf,  nS9Z)  1  Q.  B. 
39 ;  68  L.  T.  89 ;  41  W.  B.  106 ;  6 
R.  81. 

(z)  ConyejanciDg  Act,  1881  (44  & 
46  Vict.  o.  41),  88.  3  (I),  13  (1). 

(a)  Fatman  y.  Harland,  17  Gh.  D. 
363 ;  60  L.  J.  Ch.  642 ;  44  L.  T.  728  ; 


29  W.  R.  707 ;  Mogridg$  v.  Clapp, 
(1892)  3  Ch.  382;  61  L.  J.  Gh.  634; 
67  L.  T.  100 ;  40  W.  R.  663. 

(b)  Imray  ▼.  OakshetU,  (1897)  2  Q. 
B.  218  ;  66  L.  J.  Q.  B.  644 ;  76  L.  T. 
632;  45  W.  R.  681. 

{e)  GonvejaDcing  and  Law  of  Pro- 
perty Act,  1881  (44  &  45  Yiot.  o.  41), 
8.  3  (2). 
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On  the  purchase  of  a  reyersionarj  interest  commonly  so 
oalledy  the  abstract  must  disclose  the  creation  of  the  interest, 
at  however  remote  a  period  such  creation  may  have  taken 
place. 

In  the  case  of  all  property  held  under  grant  from  the 
Crown  (e.g,y  tithes  held  as  lay  property)  the  abstract  must 
disclose  the  original  grant.  It  may  then  omit  the  inter- 
mediate documents  and  take  up  the  title  again  60  years  before 
the  date  of  the  contract.  It  seems  doubtful  whether  the 
Vendor  and  Purchaser  Act  substituting  40  years  applies  to 
iQcorporeal  hereditaments. 

In  the  case  of  an  advowson,  100  years'  title  must  still,  in 
general,  be  shown. 

See  Advowsons — Agents. 

Kequisitions. 

1.  Tlie  purchaser  has  agreed  to  purchase  under  an  open 
contract  J  and  he  must  therefore  le  supplied  with  an  abstract 
commencing  at  least  40  years  ago, 

2.  In  addition  to  the  40  years^  title  disclosed  the  purchaser 
must  be  supplied  unth  an  abstract  of  tlie  lease  creating  the 
term  \or  will  or  other  document  creating  the  reversionary 
interest'], 

3.  The  title  is  somewhat  shorty  especially  having  regard  to 
the  fact  that  the  proposed  mortgagees  are  trustees.  Why 
does  the  proposed  mortgagor  not  disclose  the  prior  title  ? 

4.  How  did  A.  B,  acquire  the  property  ?  and  wliere  are 
the  previous  title  deeds  ? 

5.  The  contract  to  purchase  was  entered  into  by  A,  B,  on 
behalf  of  the  trustees  of  the  unll  of  the  late  C,  Z).,  deceased^ 
and  the  trustees  are  advised  that,  having  regard  to  the 
Trustee  Act,  1893,  s.  8  (3),  they  should  be  satisfied  why  a 
longer  title  is  not  adduced.  Will  the  vendor's  solicitors  state 
the  reason,  so  that  the  trustees^  solicitors  may  advise  the 
trustees  whether,  under  the  circumstances,  the  title  is  one 
which  ^^ persons  acting  tcith  prudence  and  caution^*  would 
accept? 

J.  o 
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liens  upon  land  arise  under  various  circumstanoes.  The 
following  have  important  bearing  on  the  investigation  of 
title : — (1)  a  vendor's  lien,  where  he  has  conveyed  the  land 
without  having  received  the  whole  of  the  purohase-money ; 
(2)  a  purchaser's  lien,  where  he  has  paid  the  purchase-money, 
or  part  of  it,  without  having  received  a  conveyance,  and  the 
contract  is  rescinded  through  want  of  title  or  other  default  of 
the  vendor ;  (3)  a  trustee's  lien  in  respect  of  moneys  paid  or 
expenses  incurred  by  him  in  connection  with  the  trust  estate; 
(4)  the  lien  to  the  extent  of  the  loss  caused  to  the  trust  estate 
which  a  cestui  que  trust  has  on  the  beneficial  interest  of  another 
cestui  que  trust  who  is  liable  for  a  breach  of  trust  {d).  With 
regard  to  all  these  liens,  it  may  be  stated  as  a  general  rule 
that  they  affect  the  property  in  the  hands  of  all  persons, 
except  bond  fide  purchasers  for  value  and  mortgagees  who 
have  obtained  the  legal  estate  without  notice  of  the  lien  {e), 

A  purchaser  who  abandons  a  contract  by  his  own  default, 
has  no  lien  for  the  prematurely-paid  purchase-money  (/). 

The  provisions  of  Locke  King's  Act  {g)  making  mortgaged 
real  estates  primarily  liable  for  the  mortgage  debts  upon 
them,  were,  by  the  first  amending  Act,  declared  to  extend 
to  a  vendor's  lien  for  unpaid  purchase-money,  as  regards 
lands  of  a  testator,  and  by  the  second  amending  Act  such 
provisions  (h)  were  declared  to  extend  to  the  lands  of  persons 
dying  intestate  after  the  31st  December,  1877,  and  to  the 
leaseholds  of  persons  dying  testate  or  intestate  after  that 
date  (t) ;  so  that  now  the  devisee,  legatee,  or  heir-at-law  takes 
land  of  any  tenure,  subject  to  and  charged  with  the  lien  for 
unpaid  purchase-money,  unless,  in  the  case  of  a  devise,  a 

{d)  Jaeuht  y.  SylancSy  L.  B.  17  Eq.  L.  B.  10  Ch.  512  ;  33  L.  T.  115  ;  23 

341 ;  43  L.  J.  Ch.  280.  W.  B.  846. 

(tj  Frail  t.  EUU,  16  Beay.  350 ;  22  (g)  17  &  18  Viot.  o.  113. 

L.  J.  Ch.  467 ;  20  L.  T.  (0.  S.)  (A)  30  &  31  Vict.  o.  69. 

197  ;  1  W.  B.  72  ;  DavUt  y.  Thomaa,  (i)  40  &  41  Vict.  c.  34 ;  He  Kershaw, 

2Y.&C.EX.234;  1  L.  J.Ex.Eq.  21.  Drake  y.  Kershaw,  37  Ch.  D.  674; 

(/)  Dinn  y.  Grant,  5  De  a.  &  S.  57  L.  J.  Ch.  599 ;  58  L.  T.  512  ;  3d 

451 ;  Ex  parte  JBarrell,  Be  FameU,  W.  B.  413. 
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contrary  intention  is  expressed  by  the  testator.  In  the  ease 
of  a  will  of  a  person  dying  after  the  31st  December,  1867, 
a  general  direction  that  the  debts,  or  the  debts  of  the  testator, 
shall  be  paid  out  of  his  personal  estate  does  not  show  a 
contrary  intention  {k).  Nor,  in  the  case  of  a  person  dying 
after  the  31st  December,  1877,  does  a  direction  for  payment 
of  such  debts  out  of  the  testator's  residuary  real  and  personal 
estate  or  residuary  real  estate  (/). 

Another  class  of  lien  is  that  of  a  solicitor  who  has  a  lien 
for  costs  due  on  the  deeds  and  documents  in  his  possession 
belonging  to  his  clients.  Such  lien  only  extends  to  the  deeds 
and  documents  themselves,  and  is  not  enforceable  against  the 
property  which  they  represent.  It  is  simply  a  right  to  retain 
the  client's  documents  as  against  the  client  and  persons  repre* 
senting  him.  As  between  the  solicitor  and  third  parties,  the 
solicitor  has  no  greater  right  to  refuse  production  of  docu- 
ments on  which  he  has  a  lien  than  his  client  would  have  if  he 
had  the  documents  in  his  own  possession  {m) :  on  this  prin- 
ciple, it  is  well  established  that  a  solicitor  cannot  embarrass  a 
suit  by  keeping  papers  belonging  to  an  estate  which  is  being 
administered  by  the  Court  (n) ;  and  this  applies,  also,  to  all 
other  representative  actions  (o)  and  to  the  vnnding-up  of  a 
company  (j»). 

Where  a  solicitor  has  discharged  himself  he  may  be  ordered 
to  deliver  the  deeds  and  documents  to  a  new  solicitor,  upon 
an  undertaking  being  given  to  hold  them  without  prejudice  to 
his  lien  and  to  return  them  undefaced,  and  to  allow  the  soli- 
citor access  for  the  purposes  of  any  action  by  him  for  costs  {q). 

The  question  often  arises  whether  a  lien  has  been  relin- 
quished so  as  to  be  no  longer  enforceable.    The  taking  of 

{k)  30  &  31  Vict.  0.  69.  (o)  Bodm  ▼.  Smsby,  (1892)  1  Gb. 

(0  40  &41  Vict.  c.  34.  101  ;  61  L.  J.  Ch.   147 ;  65  L.  T. 

(w)  Lindley,  M.  R.,  in  Be  Haxckes,  744  ;  40  W*.  R.  205. 

Aekerman  v.  Loekhart^  (1898)  2  Ch.  1 ;  {p)  Re  Capital  Fire  Insurance  As" 

67  L.  J.  Ch.  284  ;  78  L.  T.  336  ;  aociation,  24  Ch.  D.  408 ;  53  L.  J. 

46  W.  R.  445.  Ch.  71 ;  49  L.  T.  697 ;  32  W.  R.  260. 

(«)  Belaney  v.  Ffrenehy  L.  R.  8  Ch.  (5)  Uohins  v.  Ootdinghcm^  L.  R.  13 

918;  43  L.  J.  Ch.  812;  29  L.  T.  706 ;  Eq.  440 ;  41  L.  J.  Ch.  813;  26  L. T. 

22  W.  R.  177.  900  ;  20  W.  R.  277. 
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another  security  may  be  evidence  that  it  has  (r).  The  ques- 
tion is  one  of  intention;  as  a  rule,  the  mere  giving  of  a 
personal  security  is  not  alone  sufficient  to  take  avfray  the 
lien  («). 

KequisitionB. 

1.  The  conveyance  ofl9&0  has  no  receipt  indorsed.  The 
vendor  must  produce  evidence  that  the  purchase-money  u:as 
paidy  and  the  land  consequently  freed  from  vendor^s  lietij 
or  A.  B.  must  Join  in  the  conveyance  to  release  such  lien  if 
it  exists. 

2.  It  is  presumed  that  the  trustees  claim  no  lien  on  the 
prcperty^  but  will  Join  in  the  conveyance  for  the  purpose  of 
conveying  the  legal  estate. 

3.  The  mortgagor's  solicitors  should  supply  the  proposed 
mortgagee  with  a  letter^  signed  by  the  trustees^  to  the  effect 
that  they  claim  no  lien  for  costs  or  othencise  on  the  trust 

fundy  and  that  the  same  now  consists  of  the  items  specified 
in  the  proposal  for  mortgage. 

4.  It  would  appear  from  the  master's  certificate  in  the 
action  of  Smith  v.  Jones  that  a  breach  of  trust  was  com- 
mitted  by  the  trustees  of  Jones'  settlement  at  the  instiga- 
tion of  A.  JB.,  the  proposed  mortgagor.  It  must  be  shown 
that  the  loss  caused  thereby  has  been  made  good^  and  that 
A.  B.'s  share  is  not  liable  to  any  lien  in  respect  of  it. 


LITE  ESTATE. 


A  life  estate  is  an  estate  of  freehold,  whereas  a  term  of 
years,  however  long,  is  a  mere  chattel  interest,  and  personal 
and  not  freehold  property.  A  life  estate  is  one  the  duration 
of  which  is  confined  to  some  life  or  lives,  but  not  to  a  fixed 
term  of  years.    Thus,  an  estate  given  to  A.  for  his  life  and 

(r)  Maekreth  y.  Symmont,  16  Yes.  (<)  See  cases  collected  in  notes  to 

Jan.  329 ;  10  B.  B.  85  ;  2  W.  &  T.      Maekreth  y.  Symimms,  2  W.  &  T. 
V26.  928. 
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for  the  life  of  B.  is  a  life  estate,  but  an  estate  given  for  1,000 
years,  if  A.  shall  so  long  live,  is  only  a  term  of  years,  liable 
to  determine  on  the  death  of  A. 

Tenants  for  life,  including  tenants  for  years  determinable 
on  life,  not  holding  merely  under  a  lease  at  a  rent,  and 
tenants  for  the  life  of  another,  not  holding  merely  under 
leases  at  a  rent,  have,  under  the  Settled  Land  Acts,  very 
wide  powers  of  alienating  settled  estate  (t).  Independently 
of  these  powers,  a  tenant  for  his  own  life  can  alienate  his 
estate,  and  can  convey  any  estate  so  long  as  it  does  not 
endure  beyond  the  term  of  his  own  life.  If  a  tenant  for  his 
own  life  grant  the  whole  of  his  estate  to  another,  the  grantee 
becomes  a  tenant  for  the  life  of  the  grantor,  and  is  called  a 
tenant  pur  autre  vie^  the  grantor  being  called  the  cestui  que 
vie.  All  estates  for  life,  being  freeholds,  can  be  conveyed  by 
any  of  the  methods  appropriate  to  the  conveyance  of  fee 
simple  estates. 

If  an  estate  pur  autre  me  be  limited  to  any  person  without 
words  of  limitation,  he  may  dispose  of  the  estate  inter  vivos  or 
by  will  (ti),  and  if  he  do  not  so  dispose  of  it  the  estate  devolves 
upon  Ins  legal  personal  representative,  and  is  distributable 
amongst  his  next  of  kin  in  the  same  manner  as  personal 
estate  (x). 

If  land  be  limited  to  the  grantee  and  his  heirs  during 
the  life  of  another,  the  grantee  may  still  dispose  of  it 
inter  vivos  or  by  will  (y) ;  but  if  the  grantee  do  not  so  dispose 
of  the  property,  then  on  his  death  his  heir  will  be  entitled  as 
special  occupant  by  the  terms  of  the  grant.  In  such  a  case 
the  grantee's  widow  is  not  entitled  to  dower,  the  estate  pur 
autre  vie  not  being  an  estate  of  inheritance  (s).  But  the 
interest  of  the  heir  is  by  statute  charged  with  the  payment  of 
his  ancestor's  debts  {a). 

(0  See  Settlbd  Land,  p.  881.  W  29Car.2,o.  3,8. 12;  7Wm.4& 

(«)  The   Statute   of   Frauds    (29      ^  m*^*»°*  uitif  nr^^   ^    ir^« 
.1  o  «   9^    a    10.  T>,oWni-  aU        .   {z)Jte  Mxehell,  Moore _Y.  Moore, 


183/  (7  WiU.  4  &  1  Vict.  c.  26),  8.  3.       ^g  l.  T.  366  ;  40  W.  R.  37.5. 

(x)  14  Geo.  2,  c.  20,  8.  9 ;  7  Will.  4  &  (a)  29  Car.  2,  c. 

1  Vict.  0.  26,  8.  6.  1  Vict.  o.  26,  8.  6. 
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If  land  be  limited  to  the  grantee  and  the  heirs  of  his  body 
daring  the  life  of  another,  the  grantee  takes  an  estate  which 
he  can  dispose  of  inter  vivos,  but  which  he  cannot  dispose  of 
by  will  (b).  In  such  a  case  the  heir  of  his  body  will,  on  the 
ancestor's  death,  take  free  from  his  debts,  and  as  he  takes  as 
special  occupant  and  not  by  descent  free  from  the  widow's 
claim  to  dower  (c). 

Successive  limitations  of  an  estate  pur  autre  vie  are  per- 
mitted. Thus,  an  estate  during  the  life  of  D.  may  be  limited 
to  A.  for  life,  with  remainder  to  B.  in  tail,  with  remainder 
to  C.  and  his  heirs ;  and  in  such  a  case  the  tenant  in  tail  in 
remainder,  with  the  concurrence  of  the  tenant  for  life,  may 
alienate  the  whole  estate  pur  autre  vie.  The  analogy  with 
fee  simple  estates  is  supported  as  far  as  it  can  be  {d). 

A  person  claiming  estates  in  remainder,  reversion,  or 
expectancy  after  the  death  of  any  person  can,  on  affidavit 
that  he  has  cause  to  believe  that  the  cestui  qi^  vie  is 
dead,  obtain  an  order  from  the  Chancery  Division  of  the 
High  Court  for  the  production  of  the  cestui  que  vie;  and 
if  he  is  not  produced,  such  cestui  que  vie  is  taken  to  be 
dead  (6). 

Estates  for  life  may  arise  by  operation  of  law,  as  in  the  case 
of  estates  by  the  curtesy,  estates  in  dower,  and  estates  tail 
after  possibility  of  issue  extinct.  In  the  case  of  estates  by 
the  curtesy  and  estates  tail  after  possibility  of  issue  extinot, 
the  tenant  by  the  curtesy  and  the  tenant  in  tail  have  the 
powers  of  alienating  the  estate  given  by  the  Settled  Liand 
Aots  to  tenants  for  life. 

See  Settled  Land. 

Beqniflitions. 
1.  Proof  must  be  furnished  to  tlie  purchmer  that  the 
cestui  que  vie  is  alive.     Where  does  he  usually  reside  ? 

(b)  lU  Barb&r't  Settled  Estates,  18  (<Q  Allen  y.  AUei^,  2  D.  &  War. 

Oh.  D.  624 ;  50  L.  J.  Ch.  769 ;  46  307 ;  1  Con.  &  L.  427 ;  4  Ir.  Eq.  R. 

L.  T.  433 ;  29  W.  R.  909.  472. 

le)  JRe    Miehelly  Moore    v.   Moore,  .^  q«^  n-o*^;  n«^  Vi^  a^*    ^tt%f 

(1892)  2  Ch.  87 ;  61  L.  J.  Ch.  326  J'}^^S^  ^""^  ^'®  ^*'  ^^^^ 

66  L.  T.  366 ;  40  W.  R.  376.  (®  ^"^^  ^-  ^2). 
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2.  Proper  proof  must  be  forthcoming  to  show  that  all 
the  three  lives  named  in  the  lease  of  Blackacre  are  still  in 
existence,     WTuit  are  the  addresses  of  the  three  persons  ? 

3.  It  is  presumed  that  the  proposed  mortgagor  is  in  good 
health.    A  policy  of  insurance  upon  his  life  fw  £ 

must  be  included  in  the  mortgage.    In  what  office  is  he 
insured  or  does  he  propose  to  insure  ? 

4.  Has  the  vendor  any  objection  to  attending  at  the 
office  of  the  X.  Assurance  Society  for  examination  in 
order  that  the  purcliaser  of  the  life  estate  may  effect  an 
assurance  on  his  life  f 


UMITATIOX,  STATUTES  OF. 

The  law  on  this  subject,  prior  to  the  Eeal  Property 
Liiiiitatiou  Acts,  is  not  now  of  practical  importance  in  the 
investigation  of  title.  It  is  proposed,  therefore,  to  confine 
this  paper  to  the  law  under  those  statutes. 

A  purchaser  may  be  compelled  to  accept  a  title  depending 
upon  the  Statutes  of  Limitation  (/) ;  but  inquiry  should,  in 
such  a  case,  be  made  into  the  circumstances  under  which  pos« 
session  was  taken,  and  as  to  the  status  of  the  person  against 
whom  the  statutes  are  supposed  to  be  running. 

In  cases  where  the  Crown  is  entitled  to  possession  of  lands, 
its  rights  in  and  to  any  manors,  lands,  tenements,  tithes,  and 
hereditaments  (except  liberties  and  franchises)  are  barred 
after  the  period  of  60  years  has  elapsed  since  such  heredita- 
ments or  their  rents  were  first  held  or  taken  adversely  to  the 
Crown  (g). 

A  tenant  in  fee  simple  entitled  to  possession,  who  was  not 
under  the  disability  of  infancy,  coverture,  or  unsoundness  of 
mind  at  the  time  when  his  right  to  make  an  entry  or  bring 

(/)  Seott  V.  Nixon,  3  D.  &  War.  (^)  The  Crown    Suits  Act,   1769 

388 ;  2  Con.  &  L.  185 ;  6  Ir.  Eq.  B.  8 ;  (9  Geo.  3,  c.  16) ;  as  amended  by  the 

Ganus  t.  Conner,  64  L.  J.  Ch.  617  ;  Crown  Suits  Act,  1861  (24  &  26  Yiot« 

33  W.  B.  64.  o.  62). 
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an  aotion  first  acorued,  loses  such  rights  after  12  years  from 
the  time  when  they  first  accrued  (A). 

A  tenant  in  tail  entitled  in  possession,  who  was  not  under 
the  disability  of  infancy,  coverture,  or  unsoundness  of  mind 
at  the  time  his  rights  first  accrued,  loses  such  rights  after 
12  years  from  the  time  when  they  first  accrued,  as  also  does 
every  person,  whether  under  disability  or  not  (»),  whom  such 
tenant  in  tail  could  lawfully  have  barred  {k).  The  rights  of 
a  person  whom  the  tenant  in  tail  could  not  lawfully  have 
barred  are  not  lost  until  12  years  from  the  time  when  the 
rights  of  the  tenant  in  tail  first  acorued,  or  6  years  from  the 
time  when  such  person's  interest  became  vested  in  possession, 
whichever  period  is  the  longer  (/). 

Where  a  tenant  in  tail  has,  by  deed  enrolled,  made  an 
assurance  which,  by  reason  of  the  want  of  consent  of  the 
protector  of  the  settlement,  does  not  operate  to  bar  persons 
claiming  after  or  in  defeasance  of  the  estate  tail,  the  rights 
of  such  persons  are  barred  at  the  expiration  of  12  years  from 
the  earliest  time  when  such  assurance  would  have  operated 
to  bar  their  rights  if  it  had  then  been  executed  by  such 
tenant  in  tail  or  the  person  who  would  have  been  entitled  to 
his  estate  tail  if  such  assurance  had  not  been  executed  (m). 

Where  any  other  limited  owner,  not  under  disability,  is 
entitled  to  possession,  his  rights  of  entry  are  barred  after 
12  years  from  the  time  when  they  first  accrued  (n). 

The  rights  of  persons  claiming  any  future  estate  or  interest 
are  not  barred  until  12  years  from  the  time  when  the  rights 
of  any  person  entitled  to  any  particular  estate  on  which  such 
future  estate  or  interest  is  expectant  first  accrued,  or  6  years 
from  the  time  when  the  interest  of  the  person  claiming  such 
future  estate  became  vested  in  possession,  whichever  period  is 
the  longer  (o). 

(A)  The  Real  Property  Limitation  (/)  Real  Property  Limitation  Act, 

Act,  1874  (37  &  38  Vict.  c.  57),  s.  2.  1874  (37  &  38  Vict.  c.  67),  s.  2. 

(»)  Austin  V.  Llficellyn,  9  Ex.  276 ;  (,„)  /^j^.  g.  g, 

23  L.  J.  Ex.  11 ;  2  C.  L.  R.  409.  )  /  ^.. ,       „ 

'    {k)  Real  Property  Limitation  Act,  ^"^  ^^^-  ^'  '" 

1833  (3  &  4  Will.  4,  c.  27),  bs.  21,  22.  W  l^^- 
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When  any  person  is  in  possession  or  receipt  of  the  profits 
of  any  land,  or  in  the  receipt  of  any  rentcharge,  by  virtue  of 
a  lease  in  writing,  by  which  a  rent  amounting  to  the  yearly 
sum  of  1/.  or  upwards  is  reserved,  and  the  rent  reserved  by 
such  lease  has  been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land  or  rentcharge  in  rever- 
sion immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  by 
such  lease  has  afterwards  been  made  by  the  person  rightfully 
entitled,  the  right  of  the  person  entitled  to  such  land  or 
rentcharge,  subject  to  such  lease,  or  of  the  person  through 
whom  he  claims  to  make  any  entry  or  distress,  or  to  bring 
an  action  after  the  determination  of  such  lease,  is  deemed  to 
have  first  accrued  at  the  time  at  which  the  rent  reserved  by 
such  lease  was  first  so  received  by  the  person  wrongfully 
claiming,  and  no  such  right  is  deemed  to  have  first  accrued 
upon  the  determination  of  such  lease  to  the  person  rightfully 
entitled  {p).  But  if  the  rent  be  less  than  1/.,  or  being  1/.  or 
more  it  is  not  received  by  some  person  wrongfully  claiming 
to  be  entitled  to  the  reversion,  no  length  of  time  will  bar  the 
right  of  the  landlord  to  recover  on  the  expiration  of  the 
term,  and  as  long  as  the  relation  of  landlord  and  tenant 
subsists  the  landlord  retains  his  right  to  the  rent  (q). 

No  arrears  of  rent  as  such  can  be  recovered  for  more  than 
6  years  next  after  becoming  due,  or  an  acknowledgment  in 
writing  being  given  to  the  person  entitled  (;•),  although  20 
years*  arrears  may  be  recovered  in  an  action  on  a  covenant  to 
pay  such  rent(s).  An  acknowledgment  by  one  of  two 
trustees  and  executors  against  the  wishes  of  the  other  is  not 
binding  {t). 

The  right  to  make  an  entry  or  distress,  or  bring  an  action 

(/»)  3   &  4  Will.  4,  c.  27,  b.  9 ;  (*)  3  &  4  WiU.  4,  o.  42,  b.  3 ; 

Doe  d.  AfigeU  v.  AnffeU,  9  Q.  B.  328,  Foffet  v.  Folep,  2  Bing.  N.  C.  679  ; 

at  p.  356.  3  So.  120  ;  2  Hodges,  32 ;  Straehan  y. 

(q)  Archhold  v.  Scully,  9  H.  L.  C.  Th<mas,  12  Ad.  &  E.  636 ;  4  Per.  & 

360;  5  L.  T.  160;  7  Jur.  (N.  8.)  D.  229. 

1169.  (0  A»tburf/Y,Astbury,  (1898)  2  Ch. 

(r)  Beal  Property  Limitatiou  Act,  111 ;  67  L.  J.  Ch.  471 ;  78  L.  T.  494  ; 

1833  (3  &  4  V^iil.  4,  c.  27),  8.  42.  46  W.  R.  636. 
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to  reooyer  land  from  a  tenant  at  will,  is  deemed  to  have  first 
accrued  either  at  the  determination  of  the  tenancy  or  at  the 
expiration  of  one  year  next  after  the  commencement  of  such 
tenancy,  whichever  shall  first  happen ;  but  a  cestui  que  trmt 
is  not  deemed  to  be  a  tenant  at  will  to  his  trustee  for  this 
purpose  (w). 

When  any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  from 
year  to  year  or  other  period  without  any  lease  in  writing, 
the  right  of  the  person  entitled,  subject  to  such  tenancy,  or 
of  the  person  through  whom  he  claims  to  make  any  entry  or 
distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 
is  deemed  to  have  first  accrued  at  the  determination  of  the 
first  of  such  years  or  other  period,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  tenancy  has  been 
received,  which  shall  last  happen  {x). 

No  action  lies  to  recover  any  sum  of  money  secured  by 
any  mortgage,  or  otherwise  charged  or  payable  out  of  any 
land  or  rent,  but  within  12  years  next  after  a  present  right 
to  receive  such  money  has  accrued  to  some  person  capable  of 
giving  a  discharge  for  it,  or  within  12  years  next  after  the 
last  payment  of  interest  in  respect  of  it  (y).  This  limitation 
of  12  years  applies  to  the  remedy  on  the  covenant  as  well  as 
to  the  remedy  against  the  land,  and  that  whether  or  not  the 
mortgage  and  covenant  are  contained  in  the  same  deed  (2). 

When  the  money  due  upon  a  mortgage  has  been  paid  to 
a  mortgagee,  but  no  reconveyance  has  been  executed,  the 
mortgagor  becomes,  from  the  date  of  such  payment,  a  tenant 
at  will  to  the  mortgagee,  and  the  legal  estate  of  the  mort- 
gagee Lb  extinguished  by  13  years'  adverse  possession  of  the 
mortgagor  {a), 

{u)  Heal  Property  Limitation  Act,  Gh.  D.  579 ;  52  L.  J.  Gh.  479  ;  48 

1833  (3  &  4  Will.  4,  c.  27),  8.  7.  L.  T.  154  ;  31  W.  R.  318. 

(x)  Ibid.  8.  9.  (a)  Real  Property  Limitation  Act, 

(y)  Real  Property  Limitation  Act,  1837  (7  Will.  4  &  1  Vict.  o.  28) ;  37  & 

1874  (37  &  38  Vict.  c.  67),  s.  8.  38  Vict.  c.  67,  8.  9  ;  Sands  to  Thomp- 

(z)  Sutton  V.  Sutton,  22  Ch.  D.  511  ;  soft,  22  Ch.  D.  614  ;  62  L.  J.  Ch.  406  ; 

52  L.  J.  Ch.  333 ;  48  L.  T.  95  ;  31  48  L.  T.  210  ;  31  W.  R.  397, 
W.  R.  369 ;  Fearmide  ▼.  ^int^  22 
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The  fact  that  any  sum  of  money  or  legacy,  or  any  rent  or 
interest  is  secured  upon  land  by  an  express  trust,  does  not 
give  the  cestui  que  trmt  any  further  time  than  he  would  have 
if  no  such  trust  existed  {b). 

The  mortgagor  is  barred  and  loses  his  equity  of  redemp- 
tion after  12  years  from  the  time  when  the  mortgagee  took 
possession  {c). 

The  statute  does  not  begin  to  run  in  favour  of  an  express 
trustee,  or  anyone  claiming  under  him  otherwise  than  for 
value  against  a  cestui  que  trmty  unless  and  until  the  land  or 
rent  has  been  conveyed  to  a  purchaser  for  value  {d) ;  and  no 
lapse  of  time  enables  a  cestui  que  trust  to  obtain  a  statutory 
title  against  his  express  trustee  (a). 

Actions  for  breach  of  trust,  where  the  claim  is  not  founded 
on  any  fraud  or  fraudulent  breach  of  trust,  and  where  the 
action  is  not  to  recover  trust  property  retained  by  the  trustee, 
are  barred  after  6  years  from  the  time  the  interest  of  the 
beneficiary  becomes  an  interest  in  possession  (/). 

The  only  disabilities  recognized  by  the  Statutes  of  limita- 
tion are  infancy,  coverture,  lunacy,  idiotcy,  and  imsoundness 
of  mind;  and  in  the  case  of  a  married  woman's  separate  estate, 
coverture  is  not  a  disability. 

Where  a  person  was  under  disability  at  the  time  when 
his  right  of  entry  or  action  accrued,  he  may  (notwithstand- 
ing the  periods  of  12  years  or  6  years,  during  which  he 
might  have  brought  his  action  had  he  not  been  under  any 
disability,  has  expired)  enforce  his  claim  within  6  years  after 
he  has  ceased  to  be  under  any  disability ;  or  if  such  person 
die  before  ceasing  to  be  under  disability,  the  person  claiming 
after  him  may  bring  his  action  within  6  years  of  such 
death  {g).  But  no  further  time  is  allowed  by  reason  of  the 
diBabihty  of  any  person  other  than  the  person  to  whom  the 
right  first  accrued  {h). 

($)  Beal  Property  Limitation  Act,  (/)  Trostee  Act,  1888  (61  &  52 

1874  (37  &  38  Vict.  c.  67),  b.  10.  Vict.  c.  69). 

{e)  Ibid.  B.  2.  {g)  Beal  Property  Limitation  Act, 

(d)  Baal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  67),  b.  3. 

1833  (3  &  4  Wm.  4,  0.  27),  8.  25.  (h)  Beal  Property  Limitation  Act, 

W  Jbid.  B.  7.  1833  (3  &  4  Will.  4,  o,  27),  fl.  18, 
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Even  a  person  under  disability  is  not  allowed  more  than 
30  years  from  the  time  his  right  of  action  accrued,  though 
he  may  have  remained  under  one  or  more  disabilities 
throughout  the  whole  of  that  period  (i). 

An  acknowledgment  of  the  title  of  a  person  entitled,  signed 
by  the  person  in  possession,  and  given  to  the  first-mentioned 
person  or  his  agent  before  the  prescribed  period  has  expired, 
has  the  effect  of  stopping  the  running  of  the  statute,  and  the 
right  of  the  person  entitled  is  in  all  cases  deemed  to  have 
first  accrued  only  at'  the  time  when  the  last  of  such  acknow- 
ledgments was  given  (k).  An  acknowledgment  given  after 
the  prescribed  period  has  expired  has  no  effect  (/).  Nor  has, 
it  seems,  an  acknowledgment  by  one  of  two  trustees  and 
executors  against  the  wishes  of  the  other  {m). 

Where  concealed  fraud  exists,  time  does  not,  except  in 
favour  of  a  bond  fide  purchaser  for  value  without  notice,  begin 
to  run  until  the  time  when  such  fraud  is  or  might,  with 
reasonable  diligence,  have  been  discovered  {n). 

In  the  case  of  a  rentcharge  the  statute  begins  to  run  from 
the  time  when  the  rent  was  last  received,  and  not  from  the 
time  when  the  right  to  receive  it  first  accrued  (o). 

In  the  case  of  an  advowson  the  period  within  which  it 
can  be  recovered  is  three  consecutive  incumbencies  if  they 
together  amount  to  60  years  or  more,  or  100  years  if  the 
three  consecutive  incumbencies  exceed  that  period  (/?). 

Judgment  debts,  whether  or  not  charged  upon  land'(^), 
are  barred  after  twelve  years  (r),  as  also  are  legacies,  whether 
the  executor  has  assented  or  not  («). 

(t)  Real  Property  Limitation  Act,  ( p)  Real  Property  Limitation  Act, 

1874  (37  &  38  Viot.  c.  67),  s.  6.  1833  (3  &  4  Will.  4,  c.  27),  88.  30,  33. 

(k)  Real  Property  Limitation  Act,  iq)  HebhUthwaite  v.  Peeter,  (1892) 

1833  (3  &  4  WiU.  4,  c.  27),  a.  14  i  ^J/b.  124  ;  40  W.  R.  318  ;  Jay  t. 

it)  Sandert  Y.  Sanders,  19  Ch,  D.  Johmtone,  (1893)   1   Q.  B.   189;  62 

373    at  p.  379  ;  61  L.  J.  Ch.  276 ;  l.  J.  Q.  B.  126  ;  68  L.  T.  129  ;  41 

Ch.  Ill  Te"!.  J.  Ch.  m;  78  L. T.     Js}  ^ ?r?1^nH"i*'^T  ^' 

494  ;  46  W.  R.  636.  ^^'*  ^^'  *  ^®  ^*^*-  °-  °')'  *'  ^• 

(n)  Real  Property  Limitation  Act,  («)  ^^  ^«t'M»  (1891)  3  Ch.  119  ;  61 

1833  (3  &  4  Will.  4,  c.  27),  8.  26.  L-  J-  Ch.  86;  65  L.  T.  128;  39  WR. 

(o)  Jbid.  B.  6  :  De  Brauvoir  v.  Owen^  ^27  ;  Real  Plroperty  Limitation  Act, 

6  Ex.  166;  19  L.J.  Ex.  177.  1874,8.4. 
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Bequiflitions. 

1.  Was  not  any  reconveyance  executed  when  the  mortgage 
of  ,  18  ,  was  paid  off?  If  not^  and  the  fact  that 
such  payment  was  made  upwards  of  13  years  ago  is  relied 
ony  the  purchaser  must  be  supplied  with  a  statutory  declara* 
tion  by  the  vendor  showing  that  no  payment  has  been  made 
or  acknowledgment  given  during  the  last  12  years. 

2.  As  the  deed  with  which  the  title  commences  was 
executed  by  a  tenant  in  tail^  but  was  not  enrolled^  it  could 
only  operate  to  convey  to  the  purchaser  an  estate  for  the  life 
of  the  tenant  in  tail.  If  the  purchaser  is  to  accept  a 
statutory  titlcj  the  vendor  must  show  that  the  persons 
entitled  to  the  estate  on  the  death  of  the  tenant  in  tail  have, 
subsequently  to  his  deaths  had  their  rights  barred  by  the  Real 
Property  Limitation  Acts. 

3.  The  legal  estate  in  the  premises  sold  appears  to  have 
long  been  outstanding  in  A.  B.  as  trustee.  As  the  Statutes 
of  Limitation  have  no  application  to  such  a  case  as  thiSy 
A.  B.  or  his  legal  personal  representative^  or  such  other 
person  as  the  trust  estate  is  now  vested  in^  must  be  a  party 
to  the  conveyance. 


LIMITATION,  WOBDS  OF. 

See  Entail — Fee  Simple. 


UMITEB  OWNEBS. 

See  Settled  Land. 


LIS  PENDENS. 

See  AcrriON — Seabches. 
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LIVING. 

See  Advowsons. 


LOCKE  KING'S  ACTS. 

See    Lien — Mortgages — Vendor    and    Purchaser, 
Bankruptcy  and  Death  of,  before  Completion. 


LONG  TEBMS. 

See  Leasehold  Property. 


LOST  TITLE  DEEDS. 

It  sometimes  happens  that  one  of  the  deeds  forming  part 
of  a  title  adduced  cannot  be  found;  if  it  is  not  a  recent 
deed,  this  is  usually  of  little  consequence,  provided  the 
circumstances  do  not  raise  any  presumption  that  it  contains 
anything  which  would  prejudicially  affect  the  title.  Where, 
however,  the  recent  title  deeds  are  missing,  care  should  be 
taken  by  a  purchaser  to  obtain  proper  evidence  of  their 
contents  and  execution,  and  of  the  oircimistances  under 
which  they  were  lost. 

Even  though  the  greater  part  of  the  title  deeds  be  missing, 
the  loss  may  not  be  a  fatal  objection  to  the  title  of  a  vendor 
if  he  can  deliver  over  deeds  containing  recitals  of  such 
missing  deeds  or  copies  which  would  be  evidence  (u) ;  but  in 
such  a  case  the  vendor  must  furnish  the  purchaser  with  the 


iu)  Frosner  v.  Watts,  6  Madd.  59 ;  Jur.  300  ;  7  Ad.  &  E.  783  ;  3  N.  & 
22R.R.238;  Doe  di.  Rogers  y.  Brooks,  P.  24;  1  W.  W.  &  H.  89;  Harvtjf 
3  Ad.  &  E.  613  ;  GiUeti  ▼.  Abboity  2      ▼.  PhiUips,  2  Atk.  641. 


Lost  Title  Deeds — Lunatics.  207 

means  of  showing  what  were  the  contents  ^f  the  deeds,  and 
of  proving  that  they  were  duly  executed,  and  this  even  where 
the  deeds  are  accidentally  destroyed  by  fire  after  the  contract 
is  made  {x).  Evidence  should  also  be  required  of  uninter- 
rupted possession  and  enjoyment  of  the  property  by  the 
vendor  and  his  predecessors  for  as  long  a  period  as  possible, 
and  a  bond  of  indemnity  should  be  insisted  upon  (y). 

If  the  mortgagee  of  property,  the  equity  of  redemption  of 
which  is  sold,  has  lost  the  mortgage  deed,  the  purchaser  will 
nevertheless  be  compelled  to  pay  the  money  secured  upon 
having  a  reconveyance  and  an  indemnity  against  the  loss  of 
the  deed  (s). 

Eequisitions. 

1.  What  evidence  does  the  vendor  offer  of  the  contents 
and  execution  of  the  indenture  of  18,  stated  to  be  losty 
and  of  the  circumstances  under  which  the  loss  occurred  ? 

2.  Having  regard  to  the  fact  that  the  deeds  stated  to  be 
lost  include  the  recent  title  deeds  and  the  conveyance  to  the 
vendor  [(w,  the  whole  of  the  title  deeds  are  stated  to  be  lost; 
or  as  case  may  Jc],  the  purchmer  will  require  evidence  (a)  of 
their  contents  and  due  execution ;  (b)  of  the  circujyistances 
under  which  the  loss  occurred;  (c)  of  at  least  [according  to 
circumstances,  but  not  less  than  twelve']  years^  undisturbed 
possession  by  the  vendor  and  his  predecessors.  The  vendor 
must  also  enter  into  a  bond  of  indemnity  to  the  purchaser. 


LUNATICS. 

See  Insanity. 


(;^  Bryant  y.  Busk,  4  Buss.  1 ;  28      dices  C.  and  D. 
R.  B.  1.  (s)  Stohoe  V.  Bobson,  19  Ves.  jun. 

(y)  See  and  adapt  Fonns,  Appen-      385 ;  3  Yes.  &  B.  61. 
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MABEET  GABDENS. 

See  Agricultural  Holdings. 


MABKIAGE,  RESTRAINT  ON. 

Conditions  in  general  restraint  of  marriage  of  an  unmarried 
person,  whether  male  or  female,  are  against  publio  policy  and 
void,  but  this  rule  does  not  extend  to  particular  restraints, 
such  as  marriage  with  a  particular  person,  or  at  a  particular 
time,  or  without  consent  {z) ;  nor  does  it  extend  to  the  second 
marriage  of  either  a  man  or  woman,  as  to  which  such  a  con- 
dition is  valid,  whether  the  person  imposing  it  is  the  first 
husband  or  wife  or  a  stranger  (a). 

If,  for  the  purpose  of  providing  for  a  person  while  un- 
married, there  is  a  limitation  until  marriage  and  then  over, 
such  gift  over  is  good  (6). 

Eeqnisition. 

The  consent  of  A,  B.  to  the  tnarjnage  of  the  mortgagof* 
must  be  proved  in  order  to  show  that  no  forfeiture  has  taken 
place  under  the  terms  of  the  testator's  unlL 


MARRIAGES. 

See  Births,  Marriages  and  Deaths —Divorce. 

(z)  Tonae  v.  Fune,   26  L.  J.  Ch.       712 ;  Baughton  v.  Haughton,  1  Moll. 
352 ;  29  L.  T.  fO.  S.)  34 ;  3  Jur.       611. 

^'^'X^^U  ^^'  ^-  ^l^i  ^  ?S2-       («)  ^^-'^  y-  ^os^.  2  H.  &  M. 

?n  T     r?S^    ;«?^^q't    S   .?fl     oi       356 ;  Allen  v.  JacJcMm,  1  Ch.  D.  399  ; 
w^p'^QQ^-pii'  ^^H'^'T^  ^?      45L.J.Cli.310;  33  L.T.713;  24 

170;  9  R.  R.  620;  Seoti  v.  Tyler,  1  ,..    .  _         ,^  _       ,^, 

W.  &  T.  635  ;  2  B.  C.  C.  431 ;  2  Dick.  (*)  •^^*'  ^'  ^^^^^  ^^  Sim.  561. 
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MARRTED  WOMEN. 

(1)  As  to  property  of  women  mamed^and  whose  title  accrued j 
prior  to  1883,  not  being  property  held  for  their  separate 
use. 

The  husband  and  wife  must  both  join  in  conveying  the 
wife's  freeholds  or  any  interest  in  them,  and  the  deed  must 
be  acknowledged  by  the  wife. 

On  birth  of  issue  capable  of  inheriting,  the  husband 
becomes  entitled  to  an  estate  by  the  curtesy  in  his  wife's 
freeholds,  whether  her  estate  is  legal  or  equitable. 

Husband  and  wife  can  together  convey  the  wife's  interest 
in  copyholds  (c) ;  such  conveyance  is  effected  by  a  joint 
surrender  by  husband  and  wife  in  respect  of  which  the  wife 
is  separately  examined  before  the  steward  of  the  manor  {d)^ 
or,  in  the  case  of  equitable  estates,  in  the  same  manner  as 
freeholds  {e). 

Freeholds  and  copyholds  which  are  held  by  a  married 
woman  as  bare  trustee  have,  after  the  6th  August,  1874,  been 
capable  of  being  conveyed  or  surrendered  in  the  same  way  as 
if  she  were  ^feme  sole  (/). 

Leasehold  property  to  which  a  married  woman  is  entitled 
at  law,  as  distinguished  from  equity,  can,  if  it  is  or  may 
possibly  become  vested  in  the  wife  during  the  coverture, 
be  disposed  of  by  the  husband  in  his  lifetime,  but  not 
by  will.  The  consent  of  the  wife  is  not  necessary.  If  it 
is  not  possible  for  the  leaseholds  to  vest  in  the  wife  during 
coverture,  her  interest  can  only,  since  the  31st  December, 
1833,  be  conveyed  to  a  purchaser  or  mortgagee  by  a  deed 
duly  acknowledged  in  which  her  husband  concurs  {g). 

Tn  the  conveyance  of  equitable  interests  in  chattels  real,  a 
deed  duly  acknowledged  should  always  be  employed,  as,  other- 

(c)  The  Fine§  and  Recoveries  Act,  1874  (37  &  38  Vict.  o.  78),  s.  6; 

1833  (3  &  4  Wm.  4,  o.  74),  SB.  77, 90.  Trustee  Act,    1893  (66  &  67  Vict, 

(rf)  Ibid.  B.  90.  c.  63),  s.  16. 

le)  Ibid.  B.  77.  is)  Fi^iesand  Recoveries  Act,  1833 

(/)  Vendor  and  Ptirohaser  Act,  (3  &  4  Will.  4,  c.  74},  s.  77. 
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wise,  the  wife's  equity  to  a  settlement  may  be  set  up  as  against 
a  purchaser,  even  though  her  interest  be  an  interest  in  posses- 
sion and  she  concurs  in  the  deed  (A). 

If  the  husband  survives,  the  wife's  leaseholds  belong  to 
him  by  survivorship  without  taking  out  letters  of  adminis- 
tration ;  but  if  he  dies  in  his  wife's  lifetime  without  having 
disposed  of  them,  they  vest  absolutely  in  the  wife,  and  that 
notwithstanding  any  charge. thereon  which  the  husband  may 
have  purported  to  make. 

Contingent,  executory,  and  future  interests,  and  possibilities 
coupled  with  an  interest,  in  hereditaments  of  any  tenure,  and 
rights  of  entry,  whether  immediate  or  future,  vested  or  con- 
tingent, have,  after  the  30th  September,  1845,  been  capable 
of  being  disposed  of  by  a  married  woman  by  deed  acknow- 
ledged (i) ;  and  a  married  woman  has,  in  like  manner,  had 
power  to  disclaim  any  estate  or  interest  in  hereditaments  of 
any  tenure  (k). 

Choses  in  action  to  which  a  married  woman  is  entitled 
cannot,  in  general,  be  assigned  so  as  to  bind  the  wife  in  case 
the  husband  dies  before  they  are  reduced  into  possession  (/) ; 
and  equitable  choses  in  action  are  further  liable  to  the  wife's 
equity  to  a  settlement  if  reduced  into  possession  during  the 
joint  lives  of  the  husband  and  wife.  But  if  the  chose  in 
action  is  reversionary  and  is  not  settled  upon  the  wife  by  her 
marriage  settlement  or  agreement  for  a  settlement,  it  can, 
after  the  31st  December,  1857,  be  disposed  of  by  a  deed  in 
which  her  husband  concurs  duly  acknowledged  by  the  wife  (m) . 
If  the  chose  in  action  is  a  mortgage  debt  secured  upon  land 
of  any  tenure,  it  may,  whether  reversionary  or  not,  be  dis- 
posed of  by  the  husband  and  wife  by  deed  acknowledged  in 
the  usual  way  («). 

{h)  Sanson  y.  Keating j  14  L.  J.  ary  Interests  Aot,  1867  (20  &  21  Viot^ 

Ch.  13;  8  Jur.  949  ;  4  Ha.  1.  c.  67). 

(i)  8  &  9  Vict.  c.  106,  s.  6.  («)  The  Fines  and  ReooT^ries  Act, 

(k)  Ibid.  8.  7.  1833  (3  &  4  Will.  4,  c.  74) ;  Williama 

(/)  ProU  V.  Soady,  L.  R.  3  Ch.  220 ;  v.  Cooke,  4  Giff .  343  ;  Miller  v.  CoUins^ 

37  L.  J.  Ch.  246 ;  16  W.  R.  445.  (1896)  1  Ch.  673 ;  66  L.  J.  Ch.  853 ; 

(m)  Married  Women's  Reversion-  74  L.  T.  122  ;  44  W.  CL  466. 
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(2)  Aa  to  property  of  women  married^  and  whose  tith  accrued y 
prior  to  1883,  where  the  property  is  separate  estate^ 
whether  under  the  Married  Women^s  Property  Actj 
1870  (o),  or  by  declaraiion  in  the  instruments  under 
which  they  are  entitled. 

A  married  woman,  prior  to  the  Ist  January,  1883,  could 
not  at  law  (as  distinguished  from  equity)  hold  any  property 
for  her  separate  use.  Courts  of  Equity,  however,  permitted 
her  to  hold  and  dispose  of,  inter  vivos  or  by  will,  the  equitable 
interest  in  property  limited  to  her  for  her  separate  use  in  the 
same  manner  as  if  she  were  9k  feme  sole. 

In  oases  where  the  legal  estate  in  property  held  for  the 
separate  use  of  a  married  woman  is  outstanding,  the  con- 
currence of  the  trustee  in  whom  it  is  vested  is,  of  course, 
necessary  to  convey  the  legal  interest,  but  where  the  legal 
estate  is  not  outstcmding,  it  is  conveyed  in  the  same  way  as 
it  would  have  been  if  the  property  were  limited  to  the  married 
woman  without  any  indication  that  she  was  to  take  it  for  her 
separate  use  (ji?). 

The  Married  Women's  Property  Act,  1870  (o),  which  came 
into  operation  on  the  9th  August,  1870,  does  not  alEect  the 
law  as  above  stated.  It  merely  directs  that  the  separate 
earnings  of  a  married  woman  shall  be  deemed  property  settled 
to  her  separate  use,  and  provides,  in  the  case  of  a  woman 
married  on  or  after  the  9th  August,  1870,  that  any  sum  not 
exceeding  200/.  coming  to  her  under  any  deed  or  will,  or  any 
sum,  whether  it  exceeds  200/.  or  not  {q)^  to  which  she  becomes 
entitled  as  next  of  kin  of  an  intestate,  and  the  rents  and 
profits  during  her  life,  but  not  the  fee  simple  (r),  of  any  free- 
hold or  copyhold  property  to  which  she  becomes  entitled  as 
heiress  or  co-heiress  of  an  intestate,  are  to  belong  to  .her  for 
her  separate  use. 

M  33&  34  Vict.  c.  93.  (r)  Johnson  v.  Johnson,  35  Ch.  D. 

.     S^F^Ji:X;\.ra«,l3Ch.      3i5;66L.J.Ch.326;56L.  T. 
D.  604 ;  42  L.  T.  78 ;  28  W.  E.  665.      1«3 ;  35  W.  B.  329. 
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(3)  As  to  property  of  xcomen  marriedy  or  tchose  titles  hare 
accruedy  after  1882, 

The  Married  Women's  Property  Act,  1882  (0,  enables  a 
woman,  whenever  married,  to  hold  and  dispose  of  the  legal 
as  well  as  the  equitable  interest  in  all  property  to  which  she 
becomes  beneficially  entitled  after  the  Slst  December,  1882, 
in  the  same  way  as  if  she  were  a  feme  sok.  It  also  allows  a 
woman  married  after  that  date  to  hold  and  dispose  of  the 
legal  and  equitable  interest  in  all  her  beneficial  property, 
whenever  acquired,  but  it  does  not  apply  to  property  to  which 
a  married  woman  is  not  beneficially  entitled,  but  holds  as 
trustee  for  some  one  else  (u). 

Although  a  married  woman  is  entitled  to  property  for  her 
separate  use,  or  under  the  Married  Women's  Property  Act, 
1882  {t)y  she  may,  nevertheless,  be  restrained  from  antici- 
pating it,  and  thus  be  prevented  from  making  a  good  title 
to  a  purchaser,  but  such  a  restraint  does  not  affect  her  right 
to  dispose  by  will  of  her  separate  estate,  whether  legal  or 
equitable. 

See  Acknowledgment  —  Anticipation,  Restraint 
AGAINST — Covenants —  Disclaimer — Divorce — 
Entail — Estoppel — ^Judicial  Separation  and 
Protection  Orders — Settled  Land — Tenants 
BY  Entireties — Wilus, 

Beqnisitions. 

1.  As  Mrs,  B.  was  married  and  became  entitled  to 
the  property  prior  to  1883,  her  husband  mustjoiny  and  the 
deed  must  be  acknowledged  by  her, 

2.  The  vendor* s  husband  must  concur  in  the  conveyance 
to  the  purchaser  in  order  to  pass  the  legal  estate  in  the 
leaseholds  to  which  the  vendor  became  entitled  in  1880. 

(0  45  &  46  Vict.  c.  76.  tract,  (1896)  2  Ch.  358 ;  65  L.  J.  Ch. 

(14)  Se  Sarkness  and  AlUoppU  Con-      726 ;  74  L.  T.  652  ;  44  W.  R.  683. 
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3.  Mrs.  C.^8  willy  whereby  she  devised  to  the  vendor 
all  her  real  estate j  could  not  operate  upon  the  legal  estate  of 
WhiteacrCy  as  she  became  entitled  thereto  for  her  separate 
use  prior  to  the  Act  of  1882*  Ser  heir-at-law,  or  other  the 
person  in  whom  the  legal  estate  in  the  premises  is  now  vested, 
must  be  tnade  a  party  to  the  conveyance  to  the  purchaser. 


MEBGEB. 


Sabjeot  to  the  qualifications  mentioned  hereafter,  when 
two  estates  in  the  same  land  meet  in  the  same  person  without 
the  intervention  of  any  other  estate,  or  where  the  two  estates 
are  freehold  with  the  intervention  only  of  an  estate  for  years, 
merger  takes  place.  Thus,  an  estate  for  a  term  of  years  of 
whatever  length  will  merge  in  a  life  estate.  An  estate  tail 
does  not,  however,  merge  in  the  fee  simple  expectant  on  its 
determination,  although  both  estates  become  vested  in  the 
same  person. 

When  two  estates  became  vested  by  operation  of  law  in 
the  same  person  in  different  rights,  merger  did  not  occur, 
and  although  at  common  law  merger  took  place  if  the  imion 
was  the  result  of  the  action  of  a  party,  yet  relief  would  be 
given  in  equity  to  a  person  equitably  entitled  to  the  estate 
thus  merged.  And  now,  after  the  31st  October,  1875,  there 
has  been  no  merger  by  operation  of  law  only  of  an  estate  the 
beneficial  interest  in  which  would  not  be  deemed  to  be  merged 
or  extinguished  in  equity  (x). 

If  the  owner  of  an  estate  creates  an  estate  or  interest  in  it, 
and  his  own  estate  is  afterwards  merged,  the  estate  or  interest 
so  created  is  not  affected  by  the  merger. 

Where  the  reversion  expectant  on  a  lease  of  any  tenements 
or  hereditaments  of  any  tenure  is,  after  the  31st  December, 
1844,  surrendered  or  merged,  the  estate  which  confers,  as 
against  the  tenant  under  the  same  lease,  the  next  vested 

{x)  Judioatoie  Act,  1873  (36  &  37  Viot.  c.  66),  8.  25  (4). 
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right  to  the  same  tenements  or  hereditaments  is  (to  the  extent 
and  for  the  purpose  of  preserving  such  incidents  to  and 
obligations  on  the  same  reversion,  as,  but  for  the  surrender 
or  merger,  would  have  subsisted)  deemed  the  reversion  ex- 
pectant on  the  same  lease  (z). 

Where  the  purchaser  of  an  estate  pays  off  an  incumbrance 
upon  it,  the  incumbrance  paid  off  is  merged  unless  the  con* 
trary  intention  appears  {a), 

Eequisition. 

The  purchase  of  the  lease  for  99  years  created  by  the 
indenture  of  ,  188    ,  appears  to  have  been  by  J^  S., 

the  sub-lessee  of  the  property  under  the  lease  for  21  years 
from  the  of  ,  189     .     That  term  unllj  there* 

fore^  hate  merged.  Who  is  now  in  possession  of  the  pro- 
pei*tyj  and  what  is  the  nature  of  the  tenancy  ?  Who  are 
the  present  ground  landlords^  and  to  tchom  is  the  rent 
usually  paid  ? 


MINES  AND  MINEBALS. 

The  mines  and  minerals  lying  under  the  surface  are  in- 
cluded in  the  word  land  used  in  its  ordinary  sense  (i) ;  the 
maxim  being  Cujus  est  solum^  ejus  est  usque  ad  ccelwn  et  ad 
inferos.  To  this  rule  there  are,  however,  certain  exceptions 
and  qualifications : — (1)  The  gold  and  silver  got  from  gold 
and  silver  mines  belong  to  the  Crown  (c).  (2)  In  the  case 
of  mines  worked  for  copper,  tin,  iron,  or  lead  the  Crown  is 
entitled  to  take  the  ores  which  contain  gold  or  silver  at  fixed 
prices  {d),     (3)  In  case  of  copyhold  land  the  lord  is  entitled 

(z)  7  &  8  Vict.  0.  76,  8.  12;  Real  (d)  2  Bkokstone,  p.  17. 

Property   Act,  1845    (8   &  9  Vict.  \c)  AtL-Gen.  v.  M^^gan,  (1891)  1 

0.  106),  8.  9.                    „  „      „,«  Ch.  432 ;  60  L.  J.  Ch.  126 ;  64  L.  T, 

(a)  Toulmxn  v.  Sleere,  3  Mer.  210  ;  ^no  .  on  -nr  u   qoa 

Adams  v.  AngelL  h  Ch.  D.  634 ;  46  *"'* '  «JJ  W.  IC.  6l\. 

L.  J.  Ch.  352 ;   36  L.  T.  334  ;  26  W  1  Will-  &  M.  Q.  30;  6  Will.  Sa 

W,  B.  139.  M.  c.  6. 
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to  the  minerals,  but  cannot,  unless  by  custom  of  the  manor, 
come  upon  the  land  to  work  them  (e).  (4)  Where  copyhold 
land  is  enfranchised  under  the  Copyhold  Acts,  the  right  of 
the  lord  to  the  minerals  remains  vested  in  him  (/).  (5)  Ocoa- 
sionaUy  the  lord  of  the  manor  is  entitled  by  local  custom  to 
the  minerals  under  freeholds  (g).  (6)  Railway  or  waterwork 
companies  taking  land  under  statutory  powers  do  not  acquire 
the  minerals  except  by  express  grant  (A). 

Trustees,  unless  expressly  empowered  by  the  instrument 
creating  the  trust,  could  not  formerly  sell  t|ie  surface  of  land 
separately  from  minerals,  but  after  the  6th  August,  1862, 
they  have  had  power  to  do  so  with  the  sanction  of  the 
Court  (t).  The  power,  prior  to  the  Ist  January,  1894,  was 
held  to  apply  to  mortgagees  (k) ;  but  as  the  provisions  of  the 
Trustee  Act,  1893  (/),  replacing  the  earlier  statute,  did  not 
appear  to  include  mortgagees,  the  omission  was  remedied  by 
the  Trustee  Act  (1893)  Amendment  Act,  1894  (w). 

If  a  contract  be  entered  into  to  sell  freeholds  without 
stating  that  the  minerals  do  not  belong  to  the  vendor  and 
will  not  be  conveyed,  the  purchaser  may  repudiate  it; 
specific  performance  of  the  contract  will  not  be  ordered  even 
if  the  vendor,  after  the  repudiation,  obtains  a  title  to  the 
minerals  (n),  though  repudiation  is  not,  it  would  seem,  of 
itself  an  answer  to  a  claim  for  damages  if  the  vendor,  before 
the  date  fixed  for  completion,  was  in  a  position  to  make  a 
good  title  to  the  whole  property  (o). 

On  a  sale,  exchange  or  partition  under  the  Settled  Land 
Acts  any  restriction  with  respect  to  mines  and  minerals  or 


(e)  Att.'Gen.  v.  Tbmline,  5  Ch.  D. 
750 ;  46  L.  J.  Ch.  654 ;  36  L.  T.  684 ; 
25  W.  R.  803. 

( f)  4  &  5  Viot.  0.  35,  8.  82 ;  15  & 
16  Vict.  o.  51,  8.  48  ;  67  &  58  Viot. 
0.  46,  8.  23. 

iff)  Curtis  Y.  Daniel,  10  East,  273. 
~"  20,  8.  77 ;  10  & 


{ff)  Curtis  Y.  Jjante 

(A)  8  &  9  Vict.  c. 

11  Vict,  c.  17,  8.  18. 


(f)  25  &  26  Vict.  0.  108,  8.  2  ; 
Trustee  Act,  1893  (56  &  57  Vict. 
0. 53),  8.  44  ;  Trustee  Act,  1894  (57  & 


58  Vict.  c.  10),  8.  3. 

{k)  Ee  Beaumonfs  Mortgage  Tnuis, 
L.  R.  12  Eq.  86  ;  40  L.  J.  Ch.  400 ; 
19  W.  R.  767. 

(/)  56  &  67  Vict.  c.  53,  8.  44. 

(m)  67  &  58  Vict.  c.  10,  s.  3. 

(n)  Bellamy  y.  Debenham,  (1891) 
1  Ch.  412 ;  60  L.  J.  Ch.  166 ;  64 
L.  T.  478  ;  39  W,  R.  257. 

(o)  Bellamy  v.  Debenham,  (1891)  1 
Ch.  412,  at  pp.  420, 422 ;  60  L.  J.  Ch. 
166  ;  64  L.  T.  478 ;  39  W.  R.  267. 
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* 

out  special  power  oontained  in' the  mortgage  deed  (f%  giant  a 
mining  lease. 

See  Leasehold  Property. 

Eeqniiition, 

It  appears  from  the  abstract  of  title  that  the  land  was 
formerly  copyhold^  and  that  on  enfranchisement  the  lord 
retained  the  minerals;  as  the  contract  did  not  except 
minerals^  the  concurrence  of  the  lord  must  be  obtained  [or 
the  purchaser^  tliereforCj  is  not  bound  by  the  contract  which 
he  hereby  repudiates"]^ 


MORTGAGED  ESTATES,  DEVOLUTION  OF, 
UPON  DEATH  OF  MORTGAGEE. 

Formerly,  the  mortgagee's  estates  in  mortgaged  property 
could  be  devised  by  will,  and,  in  the  absence  of  such  devise, 
descended  in  the  same  manner  as  .a  beneficial  interest  to 
the  heir-at-law,  who,  however,  held  it  subject  to  the  rights 
of  the  persons  beneficially  interested  in  the  money  secured. 
Mortgaged  estates,  like  trust  estates,  passed  by  a  devise  in 
general  terms,  unless  an  intention  to  the  contrary  could  be 
collected  from  the  will  {k). 

Between  the  1st  January  and  the  30th  September,  1845, 
inclusive,  the  legal  personal  representative  of  a  deceased 
mortgagee  had  power,  on  receipt  of  the  mortgage  money,  to 
convey  the  legal  estate ;  provided  that  (1)  such  legal  personal 
representative  was  entitled  to  the  mortgage  money ;  (2)  pos- 
session had  not  been  taken ;  and  (3)  no  action  or  suit  was 
pending  (/). 

With  regard  to  the  estates  of  persons  dying  between  the 

(i)  Conveyanoing  Act,  1881  (44  &      (Lord),  6  L.  J.  Ex.  Eq.  73 ;  2  T.  & 
46  Vict.  o.  41),  B.  18  (14).  q  347 

vi^^  S^'K  \'t}^:  ^'^l        ■(')  ^  *  «  Vict.  c.  76.  B.  9 ;  8  *  9 
L.  C.  322;  Bainbridg$  v.  Ashburton      Viot.  c.  106,  8.  1. 
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7{h  August,  1874,  aud  the  Slat  December,  1881,  incluBive, 
the  legal  persoual  representative  of  a  mortgagee  of  a  freehold 
estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  had 
been  admitted,  might,  on  payment  of  all  sums  secured  by  the 
mortgage,  convey  or  surrender  the  mortgaged  estate,  whether 
the  mortgage  was  in  form  an  assurance  subject  to  redemptioUi 
or  an  assurance  upon  trust  (;/») ;  but  the  legal  personal  repre«' 
sentative  could  not  transfer  a  mortgage  of  a  freehold  estate  (n), 
or  exercise  the  power  of  sale  (o). 

On  the  death  of  mortgpagees  after  1881,  mortgaged  estates 
of  inheritance,  or  limited  to  the  heir  as  special  occupant,  vested 
in  any  person  solely,  devolve  on  his  legal  personal  representa-* 
tives  like  a  chattel  real,  notwithstanding  any  testamentary  dis** 
position  he  may  have  made  {p) ;  but  since  the  16th  September, 
1887,  the  provisions  of  the  Conveyancing  Act  on  this  point 
do  not  apply  to  copyholds  vested  in  the  tenant  on  the  court 
rolls  of  any  manor  {q).  The  effect  of  this  is,  that  copyhold 
and  customary  land  to  which  a  mortgagee  has  been  admitted 
devolved  on  his  death,  on  or  after  the  16th  September, 
1887,  in  the  same  manner  as  before  1882;  but  as  regards 
deaths  after  the  31st  December,  1881,  and  before  the  16th  Sep- 
tember, 1887,  the  legal  estate  in  such  copyholds  which,  under 
the  Conveyancing  Act,  had,  on  the  death  of  the  mortgagee, 
devolved  upon  his  personal  representatives,  was,  on  the  16th 
September,  1887,  divested  from  them,  and  vested  in  his 
customary  heir  or  devisee;  but  the  validity  of  any  disposition 
of  the  property  made  by  the  personal  representatives  before 
that  date  is  unaffected  (r). 

Mortgaged  leaseholds  upon  a  death,  whenever  occurring, 
devolve  upon  the  legal  personal  representatives  of  the  mort-» 
gagee. 

(m)  Vendor   and  Pnrohaser  Aot,  (p)  GonTejandng  Act,  1881  (44  & 

1874  (37  &  38  Vict.  c.  78),  s.  4.  45  Viot.  o.  41),  s.  30. 

,age,  26  W.  B.  841.  3j^|  5^  ^    j    ^    ^^ .   ^  ^  ^^ 

(0)  St  WW*,  29  W.  B.  820.  620 ;  36  W.  B.  393. 
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Where  a  mortgage  is  made  to  two  or  mote  jiersons  as  joint 
tenants,  upon  tHe  death  of  one  of  them  his  estate  devolves 
upon  the  remaining  mortgagee  or  mortgagees.  . 

See  Mortgages. 

Sequisitions. 

1.  The  devise  of  the  legal  estate  in  the  mortgaged  premises 
by  A.  B,  did  not  vest  such  estate  in  the  devisee^  inasmuch  as 
A,  B.  died  since  the  Conveyancing  Actj  1881,  came  info 
operation.  The  legal  estate  is  therefore  vested  in  the  legal 
2)ersonal  representatives  under  sect,  30,  and  they  must  join 
in  the  conveyance. 

2.  A.  B.  /laving  been  admitted  tenant  of  the  property, 
sect.  30  of  the  Conveyancing  Act  does  not  apply y  and  the 
legal  estate  passed  on  his  death  intestate^  after  the  \bth 
September,  1887,  to  his  customary  heir,  tcho  must  join  in 
the  assurance  to  the  purchaser. 
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"  Powers  of  sale  by  mortgagees  may  be  either  express  or 
statutory.  They  will  not,  independently  of  agreement  or 
statute,  be  implied  in  equity,  and  when  expressed  they  are 
strictly  construed. 

Several  questions  suggest  themselves  on  considering  a  title 
idepending  upon  the  exercise  of  a  mortgagee's  power  of  sale, 
e.  g.,  To  whom  is  the  power  of  sale  given  ?  Has  any  event 
happened  to  authorize  the  sale  ?  Does  any  money  remain 
"owing  oil  the  security  ?  Whether  or  not  these  questions,  or 
any  of  them,  are  material  to  the  title  shown  depends  upon 
the  date  of  the  mortgage. 

All  mortgages  made  by  deed  after  the  27th  August,  1860, 
impliedly  contain  powers  of  sale,  unless  any  contrary  intention 
is  stated  in  the  deed  (r). 

(r)  23  &  24  Vict.  c.  146,  s.  11 ;  44  &  46  Vict.  c.  41,  b.  19. 
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In  mortgages  executed  after  the  27th  August,  1860,  and 
before  the  1st  January,  1882,  such  power  did  not  arise 
until  the  expiration  of  one  year  after  the  principal  had 
become  payable,  or  some  interest  had  been  in  arrear  for 
six  months,  or  after  any  omission  to  pay  any  premium  on 
any  insurance,  and  in  either  case  six  months'  notice  in 
writing  to  the  mortgagor  was  required  («) .  In  mortgages  after 
the  Slst  December,  1881,  the  power  of  sale  arises  only  after 
notice  requiring  payment  of  the  mortgage  money  has  been 
served  on  the  mortgagor,  and  default  has  been  made  in  pay- 
ment for  three  months  after  such  service,  or  when  some  interest 
under  the  mortgage  is  in  arrear  for  two  months,  or  there  has 
been  a  breach  of  some  provision  in  the  mortgage,  or  in  the 
Conveyancing  Act,  1881,  other  than  a  covenant  for  payment 
of  mortgage  money  or  interest  (^).  On  a  sale  in  professed 
exercise  of  either  of  these  statutory  powers,  the  title  of  a 
purchaser  cannot  be  impeached  on  the  ground  that  no  case 
has  arisen  to  authorize  the  sale  (u) ;  but  this  does  not  preclude 
a  person  who  has  contracted  to  purchase  from  a  mortgagee 
purporting  to  sell  under  his  statutory  power  of  sale  from 
inquiring  whether  the  vendor  was  in  a  position  to  exercise 
.the  power;  nor  from  proving  aliunde  that  the  power  was 
improperly  exercised  (t?). 

It  must  be  observed  that  the  statutory  powers  are  implied 
only  in  mortgages  by  deed ;  so  that,  in  the  case  of  equitable 
charges  created  otherwise,  than  by  deed,  an  express  power  is 
still  required. 

An  express  power  of  sale  was  usually  given  to  the  mort- 
gagees, "  or  the  survivors  or  STirvivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns,"  and 
this  is  still  usual  in  cases  where  an  express  power  is  required. 
Any  deviation  from  this  form  should  be  looked  upon  with 
suspicion.    Thus,  if  the  power  be  merely  given  to  the  mort- 

(«)  23  &  24  Vict.  0.  145,8.  11.  (t?)  Life  Interest  and  Reversionary 

i*\  A±a.Ai^M\^  ^   ^1    o   on  Securities    Corporation    v.    Sand-in- 

(0  44  &  45  Vict.  c.  41,  B.  20.  j^^^^  ^^^  ^^/^^.^  Insurance  Society, 

(m)  23   &  24  Vict.  0.  145,  b.  13 ;       (1898)  2  Ch.  230 ;  67  L.  J.  Ch.  648  ; 
44  &  46  Vict.  c.  41,  b.  21  (2).  78  L.  T.  708  ;  46  W.  R.  668. 
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gagees,  it  is  conceived  it  could  not  be  exercised  by  the  sux* 
vivors  or  survivor,  and  if  given  to  a  sole  mortgagee  without 
mentioning  his  executors  or  administrators,  it  could  only  be 
executed  by  the  mortgagee  during  his  life. 

The  power  of  sale  is  not  assignable ;  so  that  a  power  of  sale 
given  to  a  person  without  mentioning  his  assigns  cannot  be 
assigned,  unless  the  deed  shows  with  sufficient  clearness  that 
it  was  intended  that  it  should  be.  ^^  There  must  be  some 
words  of  limitation  which,  on  a  fair  and  proper  oonstructioB 
of  the  whole  instrument,  show  the  intention  that  the  power 
should  be  exercised  by  some  other  person  than  its  original 
donee "  (x).  Where,  therefore,  a  member  of  a  building 
society  mortgaged  property  to  the  trustees  of  the  society,  and 
the  mortgage  deed  empowered  *^  the  trustees  or  trustee  for  the 
time  being  of  the  society  "  in  case  of  default  to  sell  the  mort- 
gaged property,  and  the  mortgage  was  afterwards,  without 
the  concurrence  of  the  mortgagor,  transferred  to  B>.,  who  was 
not  a  member  of  the  society,  it  was  held  that  (assuming,  but 
not  deciding,  the  validity  of  the  transfer),  upon  the  construc- 
tion of  the  deed,  the  power  of  sale  could  not  be  exercised  by 
any  person  other  than  the  trustees  or  trustee  for  the  time 
being  of  the  society  (y). 

If  the  power  of  sale  be  expressed  to  be  exercisable  by  the 
person  or  persons  to  whom  the  mortgage  money  shall  for  the 
time  being  be  payable,  or  if  the  mortgage  be  made  by  deed 
on  or  after  the  28th  August,  1860  (2),  the  person  to  whom 
the  mortgage  money  is  for  the  time  being  payable  is  the 
proper  person  to  exercise  the  express  or  statutozy  power  of 
sale. 

Where  mortgages  contain  express  powers  of  sale,  purchasers 
are,  in  general,  protected  by  a  clause  in  the  mortgage  deed 
from  inquiring  whether  any  event  has  happened  to  autibiori^e 

(x)  Chitty,   L.  J.,  in  Me  Rummy      (1897)  2  Ch.  361 ;  66  L.  J.  Ch.641 ; 
and  Smith't  Contract,  (1897)   2  Ch.       76  L.  T.  800 ;  45  W.  B.  678. 
361,  at  p.  360  ;  66  L.  J.  Ch.  641 ;       „  W  Lord  Cranworth's  Aot  (23  &  24 
76  L.  T.  800  ;  46  W.  R.  678.  Viot.  c.  146),  s.  11 ;  Conveyancing 

Act,    1881   (44  &  45  Vict.  o.  41), 

(y)  £e  Euntney and  Smithes  Contract,      g.  21  (4). 
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a  sale,  and  purcliasers  of  propeirty  sold  under  statutory  powers 
are,  as  stated  above,  also  proteoted  (a).  But  on  a  purchase  of 
property  sold  by  a  mortgagee  under  a  mortgage  to  which  the 
statutory  powers  do  not  extend,  and  which,  even  if  containing 
an  express  power,  does  not  contain  a  clause  relieidng  a  pur- 
chaser from  inquiry,  the  purchaser  must  insist  upon  OTidence 
of  the  happening  of  the  event  which  authorizes  the  sale.  In 
no  case  will  a  purchaser  be  protected  where  he  knows  of  an 
irregularity  which  cannot  have  been  waived  (b). 

A  power  of  sale  is  given  solely  to  secure  the  mortgage  debt, 
and  ceases  to  exist  as  soon  as  the  mortgage  is  paid  off. 
A  purchaser  should  in  all  cases  see  that  he  is  protected  by 
agreement  of  the  mortgagor  or  by  statute  from  the  necessity 
to  inquire  whether  any  money  remains  owing  upon  the  secu- 
rity. As  to  what  words  are  sufficient  to  protect  a  purchaser, 
see  Dicker  v.  Angeratein  (c).  Under  mortgages  made  by  deed 
after  the  31st  December,  1881,  the  purchaser  is  protected  by 
statute  (d).  There  does  not  appear  to  be  any  provision  in 
Lord  Granworth's  Act  so  protecting  a  purchaser :  therefore, 
on  sales  of  property  under  powers  in  mortgages  executed 
prior  to  the  1st  January,  1882,  or  which,  whenever  executed, 
are  not  made  by  deed,  a  purchaser  must  insist  upon  evidence 
that  some  money  remains  owing  on  the  security,  unless  proper 
provisions  are  contained  in  the  instrument  relieving  purchasers 
from  doing  so. 

In  express  powers  of  sale  it  is  usually  provided  that  the 
mortgagees  "or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assign,"  should  be  able  to  give  a  receipt  for  the  purchase- 
money.  Some  such  power  is  necessary,  otherwise  it  would 
be  necessary  for  the  purchaser  to  inquire  into  the  exact  state 

(a)  liord  Cranworth's  Act  (23  &  24      44  Ch.  D.  492 ;  69  L.  J.  Ch.  651 ; 
Vict.  c.  145),  B.  13  ;  Conveyancing      62  L.  T.  661 ;  38  W.  B.  624. 

Act,    1881    (44  &  45  Vict.  c.  41),  ,  v  3  ^    p    g^^ .  45  ^    J.  Ch. 

8.  21  (2).  754  •  04  w  R  844 

(b)  Selwyn  t.  GarJU,  38  Ch.  D.  273 ;      ^04 ,  44  w .  ic.  »«. 

67  Xi.  J.  Ch.  609  ;  69  L.  T.  233  ;  36  (d)  Conveyancing  Act,  1881  (44  & 

W.  B.  613 ;  Ef  Thompton  and  Eolty      46  Vict.  c.  41),  b.  22  (1). 
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of  the  mortgage  debt,  and  to  pay  the  mortgage  money  to  the 
mortgagee,  and  the  bcdanoe,  if  any,  to  the  mortgagor.  Some- 
times, instead  of  being  given  as  above,  the  power  is  given  to 
the  person  or  persons  exercising  the  power  of  sale,  or  to  the 
person  or  persons  entitled  to  receive  and  give  a  discharge  for 
the  mortgage  money. 

Persons  who  exercise  the  statutory  power  of  sale  given  by 
Lord  Cran worth's  Act  (e)^  which  applies  to  mortgages  exe- 
cuted by  deed  on  or  after  28th  August,  1860,  and  before  the 
1st  January,  1882,  can  give  a  receipt  for  the  purchase-money; 
while  in  the  case  of  mortgages  made  by  deed  after  the 
Slst  December,  1881,  the  receipt  of  a  mortgagee  or  person 
deriving  title  under  him  is  a  sufficient  discharge  for  money 
arising  under  the  power  of  sale  conferred  by  the  Conveyancing 
Act,  1881  (/). 

There  is  usually  no  difficulty  in  discovering  the  person 
who  is  entitled  to  the  mortgage  money.  The  right,  in  general, 
passes  with  the  mortgage  security,  and  a  transfer  inter  vivos  of 
the  security  efifects  a  transfer  of  the  debt  (g).  Consequently, 
no  notice  is  necessary  to  complete  the  transferee's  title  to  the 
debt  as  against  the  title  of  a  subsequent  transferee ;  it  is, 
however,  usually  given  so  as  to  prevent  the  mortgagor  making 
payments  on  account  of  the  mortgage  debt  and  interest  to 
the  transferor.  On  the  death  of  a  mortgagee,  the  right  to 
the  debt,  being  personal  estate,  passes  to  his  legal  personal 
representative. 

Where  an  estate  is  limited  by  a  mortgage  to  two  or  more 
persons  as  mortgagees  without  words  showing  how  they  are  to 
take,  they  are  joint  tenants  at  law,  and  the  legal  right  to  sue 
on  the  covenant  passes  to  the  survivors  or  survivor.  In  equity, 
however,  they  are  presumed  to  be  tenants  in  common  unless 
there  are  words  in  the  instrument  to  rebut  this  presumption. 
For  this  purpose  all  mortgages  executed  before  the  1st  January, 
1882,  where  there  are  more  mortgagees  than  one,  must,  in 

(/)  44  &  40  Viot.  0.  41,  8.  22  (1) ;       .^[  7  R  R  947 
a.  2  (vi).  *"' '  '  ■"•■"•  -**'• 
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order  to  enable  the  survivor  to  give  a  reoeipt,  oontain  a- 
declaration  that  the  mortgage  money  belongs  to  the  mort- 
gagees on  a  joint  account,  and  tkis  is  sufficient  to  protect  a 
purchaser  who  has  not  actual  notice  that  the  joint  account 
has  been  severed,  or  that  the  mortgagees  are  in  fact  tenants 
in  common,  though  as  between  the  mortgagees  themselves 
such  declaration  is  not  conclusive  (A). 

A  power  to  the  survivors  or  survivor  to  give  a  receipt  for 
the  mortgage  money  seems  to  be  sufficient  notwithstanding 
notice  that  the  mortgagees  are  tenants  in  common,  and  in 
this  case  there  would  appear  to  be  no  necessity  for  a  joint 
account  clause. 

A  joint  account  clause,  or  a  clause  enabling  the  survivors  or 
survivor  of  two  or  more  mortgagees  to  sell,  is  not  sufficient  to 
throw  upon  the  purchaser  an  obligation  to  inquire  whether  or 
not  the  mortgagees  are  trustees,  and  he  should  therefore 
abstain  from  making  any  such  inquiry  (i). 

By  a  statute  passed  in  1844  extending  to  deeds,  acts,  or 
things  executed  or  done,  and  to  estates,  rights,  and  interests 
(treated  after  the  31st  December,  1844,  the  bond  fide  payment 
to  and  the  receipt  of  the  survivors  or  survivor  of  two  or  more 
mortgagees  was  made  to  effectually  discharge  the  person  mak- 
ing the  payment,  unless  the  contrary  was  expressly  declared 
by  the  instrument  creating  the  trust  (k).  This  was  afterwards 
repealed  as  from  the  1st  October,  1845  (/). 

As  regards  mortgages  executed  after  the  31st  December, 
1881,  to  persons  not  expressed  to  take  in  shares,  no  joint 
account  clause  is  necessary,  and  the  receipt  of  the  survivors 
or  survivor  is  a  complete  discharge  notwithstanding  notice  to 
the  payer  of  a  severance  of  the  joint  account  (m). 

If  there  be  no  joint  account  clause  or  power  to  the  survivor 
to  give  receipts,  and  the  mortgage  is  executed  before  1882, 

(h)  Re  JaeJcson,  Smith  v.  Sibthorpe,  49  L.  T.  130;  31  TV.  R.  857. 
34  C?h.  D.  732  ;^6  L.  J.  Ch.  693 ;  56  (jt)  7  &  8  Vict.  o.  76,  hs.  10,  13. 

li.  T.  662  ;  35  W.  R.  646.  /  «  «  ^  ^,,   ^   .'  *    "*' 

mite    Harmon    and    Uxbridge    ^  (0  8  &  9  Vict.  o.  106,  s.  1. 

JRiekmaruwortk  Hail.  Co.,  24  Ch.  D.  (»»)  Conveyanoing  Act,  1881  (44  & 

720,  afc  p.  726  ;  62  L.  J.  Ch.  808  ;  45  Vict.  c.  41),  s.  61. 

J.  Q 
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a  purohaser  should  insist  upon  the  concurrence  of  the  legal 
personal  representatives  of  the  deceased  mortgagees,  unless 
satisfactory  CTidence  is  produced  that  the  mortgage  money 
was  held  upon  a  joint  accoilnt ;  and  now,  where  joint  mort- 
gagees are  trustees,  the  survivors  or  survivor  can  give  a 
receipt  whenever  the  trust  was  created  (p). 

A  mortgagee  can,  as  a  rule,  convey  the  legal  estate  only  in 
the  following  cases : — 

(1)  Where  such  estate  is  vested  in  him. 

(2)  Where  the  mortgagor  is  entitled  to  the  legal  estate, 

and  has  given  the  mortgagee  a  power  of  attorney  to 
convey  it.  This  power  is  revoked  by  the  death  of  the 
mortgagor,  unless  given  on  or  after  the  1st  January, 
1883,  and  expressed  to  be  irrevocable  {p)y  and  can  only 
be  exercised  by  the  person  to  whom  it  is  given,  unless  it 
expressly  or  by  necessary  implication  empowers  him 
to  appoint  another  person  to  do  so. 

(3)  Where  the  mortgagor  is  entitled  to  the  legal  estate, 

and  the  mortgagee  sells  under  the  power  contained  in 
Lord  Cranworth's  Act,  1860.  This  does  not  apply  to 
copyholds  (q).  The  power  contained  in  this  Act 
even  enables  a  mortgagee  by  sub-demise  to  dispose  of 
the  whole  lease  vested  in  the  mortgagor  at  the  time 
of  the  mortgage  (r). 

(4)  Where  the  legal  estate  having  been  comprised  in  the 

mortgage,  the  person  entitled  to  receive  and  give  a 
discharge  for  the  mortgage  money,  but  who  has  not 
the  legal  estate,  sells  under  the  power  contained  in 
the  Conveyancing  Act,  1881.  This  does  not  apply  to 
copyholds  (s),  nor  enable  an  equitable  mortgagee  to 
convey  the  legal  estate  vested  in  the  mortgagor  {t). 

(o)  TniBteeAoi,  1893  (66  &  57  Vict.  L.  T.  487;  37  W.  R.  331. 

c.  63),  B.  20,  replacing  Conveyancing  (r)  Biatt  v.  Millman,  25  L.  T.  55 ; 

Act,  1881  (44  &  46  Vict.  c.  41),  s.  36.  19  W.  R.  694. 

(p)  Ck)nTeyancing  Act,  1882  (45  &  (»)  44  &  46  Vict.  c.  41,  88.  19, 

46  Vict.  c.  39),  8.  8.  21  (1). 

(q)  23  &  24  Vict.  o.  146,  s.  16 ;  J20  {i)  E$  Sodton  and  SoweU  Contraet, 

Solomon  and  MeagherU  Contract^  40  36  Ch.  D.  668 ;  66  L.  J.  Gh.  766 ; 

Oh.  D.  608 ;  68  L.  J.  Oh.  339 ;  60  66  L.  T.  837  ;  36  W.  R.  663. 
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Prior  to  fhe  Conveyancing  Act,  1881,  a  mortgagor,  on  the 
one  hand,  conld  not  make  a  lease  of  the  mortgaged  premises 
binding  on  the  mortgagee ;  and  on  the  other  hand,  a  mort- 
gagee could  not,  except  under  a  power  for  the  purpose  given 
by  the  mortgagor,  grant  leases  binding  on  the  mortgagor ; 
but  now  a  person  in  possession  of  any  land,  either  as  mort- 
gagor or  mortgagee,  under  a  mortgage  made  after  the  31st 
December,  1881,  can  grant  leases  of  the  land  mortgaged 
for — (1)  an  agricultural  or  occupation  lease  for  any  term  not 
exceeding  21  years;  (2)  a  building  lease  not  exceeding  99. 
years  (u).  Such  a  lease  must  reserve  the  best  rent  that  can 
reasonably  be  obtained,  and  must  be  made  to  take  efFect 
within  ^one  year  from  its  date;  no  fine  must  be  taken  {x). 
There  must  be  inserted  in  the  lease  a  covenant  by  the  lessee 
for  payment  of  rent,  and  a  condition  of  re-entry  on  the  rent 
not  being  paid  within  a  time  specified,  not  exceeding  30 
days  (t/),  A  counterpart  of  the  lease  must  be  executed  and 
delivered  to  the  lessee,  and,  if  the  lessor  is  a  mortgagor, 
must  be  delivered  to  the  mortgagee  first  in  priority  within  a 
calendar  month  after  the  n[iaking  of  the  lease. 

The  execution  of  such  a  lease  by  the  lessor  is,  in  favour  of  the 
lessee  and  all  persons  claiming  under  him,  sufficient  evidence 
of  the  execution  and  delivery  of  the  counterpart  to  the  lessor, 
and  the  lessee  is  not  concerned  to  see  that  the  counterpart  is 
delivered  to  the  mortgagee  first  in  priority  (2).  A  contract 
to  make  or  accept  a  lease  may  be  enforced  against  every 
person  on  whom  the  lease,  if  granted,  would  be  binding  (a) ; 
and  all  the  provisions  with  regard  to  a  lease  extend  and 
apply,  as  far  as  circumstances  admit,  to  any  letting  or  to  an 
agreement,  whether  in  writing  or  not.  A  building  lease 
must  be  made  in  consideration  of  the  lessee  having 
erected,  or  agreeing  to  erect,  within  five  years,  new  or  addi- 
tional buildings,  or  having  improved  or  repaired  buildings, 
or  agreeing  within  that  time  to  improve  or  repair  buildings, 


(u)  ConTeranomg  Act,  18S1  (44  &  ($r)  Ibid.  s.  18  (7). 

»  Viet.  c.  41),  fl.  18  (1),  (2),  (3).  W  Ibid.  s.  18  (8),  (1 

(t)  Ibid,  B.  18  (6),  (6).  (a)  Ibid,  b.  18  (12). 

q2 
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and  a  peppercorn  or  other  r6nt  less  than  the  rent  ultimately 
payable  may  be  reserved  for  the  first  five  years  or  any  shorter 
time  (6). 

All  these  provisions  may  be  varied  or  excluded  by  the 
mortgage  deed  or  by  agreement  in  writing,  and  may  be 
applied  by  such  an  agreement  to  mortgages  made  before  the 
1st  January,  1882  (c). 

The  tenant  for  life  of  the  equity  of  redemption  has  had 
power,  under  the  Settled  Land  Acts,  since  the  1st  of 
January,  1888,  where  the  mortgage  was  made  since  1881, 
to  grant  the  leases  mentioned  above  (d). 

It  is  a  long-established  principle,  and  one  which  still  exists 
notwithstanding  the  repeal  of  the  usury  laws,  that  the  Courts 
will  not  permit  a  person,  under  the  colour  of  a  mortgage,  to 
obtain  a  collateral  advantage  not  belonging  or  appurtenant 
to  the  contract  of  mortgage,  or,  as  it  is  called,  to  dog  the 
redemption  with  an  agreement ;  but  the  Court  will,  in  taking 
the  account  in  a  redemption  action,  allow  to  the  mortgagee 
sums  actually  deducted  by  him  for  commissions  or  bonus  at 
the  time  of  making  the  advances,  provided  the  deductions 
were  made  as  part  of  the  mortgage  contract  under  a  bargain 
deliberately  entered  into  by  the  parties  while  on  equal  terms, 
and  knowing  perfectly  well  what  they  were  doing,  and 
without  any  improper  pressure,  unfair  dealing,  or  undue 
infiuence  on  the  part  of  the  mortgagee,  the  Court  treating  the 
transaction  in  such  case  as  amounting,  in  fact,  to  the  payment 
of  the  whole  amount  of  the  advance  to  the  mortgagor,  and 
the  return  of  a  certain  part  of  it  to  the  mortgagee  as  a 
consideration  for  the  accommodation  (e). 

Formerly,  in  consequence  of  the  primary  liability  of  the 
residuary  personal  estate  of  a  deceased  person  to  pay  his 
debts,  the  heir  and  devisee  were  entitled  to  have  the  realty 
of  the  deceased  exonerated  from  any  mortgage  debt  which  he 

• 

(b)  Conveyancing  Act,  1881  (44  &      46  Vict.  c.  38),  s.  6;  Settled  Land 
46  Vict.  c.  41),  8.  18  (9),  (10).  Act,  18;J0  (53  &  64  Vict.  c.  69),  s.  7. 

(A  Thid  fl   isna^    fl4^   n&\  W  Mainland y.  Opjohn,  U  Ch.  D. 

[c)  Ibid.  8.  1»  {I6)y  (14;,  (le;.  jge  ;  68  L.  J.  C!h.  361 ;  60 L.  T.  614 ; 

(rf)  Settled  Land  Act,  1882  (45  &      37  W.  R.  411. 
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was  personally  liable  to  pay ;  but  where  any  person  bas  died 
after  the  31st  December,  1854,  entitled  to  any  freehold  or 
copyhold  estate  which,  at  the  time  of  his  death,  is  charged 
with  the  payment  of  any  mortgage,  and  such  person  has  not 
signified  any  contrary  intention,  the  heir  or  devisee  takes  the 
land  charged  with  the  mortgage  debt  (/) ;  and  in  the  case 
of  the  will  of  any  person  who  dies  after  the  31st  December, 
1867,  a  general  direction  that  the  testator's  debts  shall  be 
paid  out  of  his  personal  estate  is  not  deemed  a  ^^  contrary 
intention''  (g).  These  provisions  were  subsequently  extended 
to  the  leasehold  estates  of  a  testator  or  intestate  who  dies 
after  the  31st  December,  1877 ;  and  in  the  case  of  a  person 
dying  after  that  date,  a  "  contrary  intention  "  is  not  deemed 
to  be  signified  by  a  charge  or  direction  for  the  payment  of 
debts  out  of  the  residuary  real  and  personal  estate  or  residuary 
real  estate  (A). 

See  Consolidation  of  Mortgages — Equitable 
Mortgages — Tacking  of  Mortgages. 

BeqTiisitions. 

1.  The  debt  of  £  secured  by  the  mortgage  of 

18    ,  must  be  paid  off  out  of  the  purchase^money^  and  the 
mortgagee  must  join  in  the  conveyance, 

2.  What  is  due  to  the  mot-tgageeSy  and  how  much  of  the 
consideration  money  is  to  be  applied  towards  each  mortgage? 

3.  The  power  of  sale  contained  in  the  mortgage  of  1st 
January^  1860,  does  not  appear  to  be  exercisable  by  the 
assigns  of  the  mortgagee.  The  mortgagor  must  therefore 
concur  in  the  conveyance  to  the  purchasei\ 

4.  Having  regard  to  the  unsatisfactory  nature  of  the 
power  of  sale  contained  in  the  mortgagCj  evidence  must  be 
furnished  to  the  purchaser  showing  that  some  event  has 
happened  which  authorizes  the  sale, 

5.  Evidence  must  be  produced  showing  that  some  money 

If)  17  &  18  Vict.  0.  113,  8.  1.  (A)  40  &  41  Viot.  o.  84,  b.  1. 

(jr)  30  &  31  Viot.  0.  69,  8.  1. 
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still  remains  owing  upon  the  security  of  the  mortgage. 
The  power  of  sale  is  not  such  as  to  make  this  requisition 
unnecessary. 

6.  Sofv  does  the  mortgagee  propose  to  make  a  title  to  the 
last  dap  of  the  term  ?  If  by  exercising  the  poicer  of  attorney 
contained  in  the  mortgage  (j/'lSSO,  evidence  must  be  produced 
showing  that  the  mortgagor  is  still  alive. 

7.  ITie  mortgage  of  ,  1880,  does  not  contain  a  joint 
account  clause.  This  being  sOj  the  legal  personal  repre* 
sentative  of  A.  B.y  the  deceased  mortgagee,  must  concur  in 
the  conveyance  to  the  purchaser.  What,  if  any,  portion  of 
the  purchase-money  is  to  be  received  by  him  ? 

8.  The  money  due  on  mortgage  of  the  property  being 
expressed  in  the  indenture  of  ,1^  ,tobe  held  subject 
to  the  trusts  of  the  settlement  referred  to  therein,  such  settle- 
ment  must  be  produced  for  the  inspection  of  the  purchaser's 
solicitor  in  order  that  he  may  satisfy  himself  that  it  contains 
nothing  to  prevent  the  mortgagee  giving  a  receipt,  and  a 
statutory  acknowledgment  of  the  purchaser's  right  to  pro- 
duction ofmch  settlemeiit  must  be  given. 

9.  What  is  the  date  of  the  settlement  by  A.  B,,  the  mort- 
gagor, of  the  equity  of  redemption  of  the  premises  included 
in  the  mortgage  proposed  to  be  transferred  by  C.  D,  ?  If  it 
is  subsequent  to  the  indenture  of  transfer  and  further  charge 
to  C.  D.,  it  cannot,  of  course,  affect  the  title;  but  if,  as 
would  appear,  it  was  prior  to  such  laM-mentioned  indenture, 
t/iough  subsequent  to  the  original  mortgage,  A.  B.  had  no 
potver,  unless  reserved  to  him  in  the  settlement,  to  encumber 
the  equity  with  the  further  £9,000  by  the  indenture  of  July, 
18  ,  and  in  that  case  tlie  security  offered  is  to  that  extent 
defective. 


MORTMAIN  AXD  CHARITABLE  USES. 

The  subjects  of  mortmain  and  charitable  uses  respectively 
are  in  most  works  dealt  with  together;  there  is,  however, 
no  necessary  connection  between  a  corporation  on  the  one 
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hand,  and  a  charity  on  the  other  hand,  and,  as  dealing 
together  with  similar,  but  distinct,  subjects  is  liable  to  cause 
a  confusion  of  ideas,  they  are  hereunder  treated  separately. 

(i)  Mortmain. 

At  common  law  a  corporation  had  power  to  take  and  hold 
land.  But  since  Magna  Oharta  (i)  restrictions  have  been 
imposed  with  a  view  to  prevent  corporations  buying  land, 
and  thus  depriving  the  feudal  lords  of  the  services  they 
would  otherwise  be  entitled  to.  The  Mortmain  Acts  apply 
to  corporations  sole  as  well  as  aggregate  (A-),  and  leaseholds, 
if  for  more  than  ninety-nine  years,  were  said  to  be  within  the 
Acts  (/).  The  former  Acts  on  the  subject  were  consolidated 
by  the  Mortmain  and  Charitable  Uses  Act,  1888  (m).  This 
Act  provides  that  if  land  is  assured  to  a  corporation  otherwise 
than  under  the  authority  of  a  Kcence  from  the  Crown,  or  of  a 
statute  for  the  time  being  in  force,  it  shall  be  forfeited  to  the 
Crown  or  mesne  lord  (n).  Land  in  the  Act  includes 
tenements  and  hereditaments,  corporeal  and  incorporeal,  of 
whatsoever  tenure  and  any  estate  and  interest  in  land  (o). 
This  wide  definition  appears  to  have  the  effect  of  subjecting 
corporations,  as  from  the  13th  of  August,  1888,  to  the  further 
disability  of  not  being  able,  without  licence  or  statutory 
authority,  to  take  any  estate  or  interest  in  lands ;  but  since 
the  4th  August,  1891,  this  definition  has  been  repealed  and 
replaced  by  a  new  one,  and  land  now  only  includes  tenements 
and  hereditaments,  corporeal  and  incorporeal,  of  any  tenure, 
but  not  money  secured  on  land  or  other  personal  estate  arising 
from  or  connected  with  land  {p).  Alienations  in  mortmain 
ore  not  void  but  only  voidable,  and  if  the  Crown  and  mesne 
lords  waive  their  rights,  the  corporation  can  hold  the  land. 

The  following  corporations  amongst  others  are  authorized 
by  statute  to  hold  land : — (1)  Joint  stock  companies'  in- 


1 


•)  26  Edw.  1,  c.  36.  (m)  51  &  62  Vict.  o.  42. 

k)  Viner's  Abr.  Mortmain  (B.  1),  (n)  Ibid.  s.  1. 


p.  614.  (o)  Ibid,  8.  10  (ui). 

(/)  Ibid,,  pp.  20—22.  (p)  64  &  66  Vict,  o,  73,  b.  3. 
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corporated  under  the  Companies  Acts  (q) ;  (2)  oompanles 
incorporated  by  special  Acts  containing  similar  provisions; 
(3)  the  Governors  of  Queen  Anne's  Bounty  (r) ;  (4)  incor- 
porated charities  («). 

Corporations  holding  money  in  trust  for  public  or  charitable 
purposes  may  invest  money  on  real  security  authorized  by 
their  trusts  without  being  deemed  to  have  acquired  land 
in  mortmain,  and  no  contract  for  or  conveyance  of  any 
interest  in  land  made  bond  fide  for  the  purpose  only  of  such 
security  is  to  be  deemed  void,  but  if  the  equity  of  redemption 
of  the  premises  comprised  in  such  security  becomes  liable  to 
foreclosure  or  otherwise  barred  or  released,  it  is  thenceforth 
to  be  held  in  trust  for  sale  and  to  be  sold  accordingly,  and  if 
any  decree  is  made  for  the  redemption  or  enforcing  of  the 
security,  it  shall  direct  a  sale  in  default  of  redemption,  and 
not  a  foreclosure  of  such  premises  {t). 

Assurances  to  corporations  for  the  purposes  only  of  public 
parks,  elementajy  schools,  public  museums,  or  dwellings  for 
the  working  classes,  are  valid  provided  they  satisfy  the 
statutory  requirements  as  to  charitable  uses  referred  to 
below  {u) . 

(ii)  Charitable  XTses. 

The  alienation  of  land  for  charitable  purposes  is  subject  to 
restrictions  which  were  originally  imposed  by  the  Charitable 
Uses  Act,  1735,  commonly,  but  improperly,  called  the  Mort- 
main Act  {x)y  and  are  now  embodied  in  the  Mortmain  and 
Charitable  Uses  Act,  1888  {y) ,  under  which  statute  every  assur- 
ance of  land,  with  the  exceptions  referred  to  hereunder,  to  or 
for  the  benefit  of  any  charitable  uses,  and  every  assurance  of 
personal  estate  to  be  laid  out  in  the  purchase  of  land  to  or  for 
the  benefit  of  any  charitable  uses,  must  be  made  in  accordance 

{q)  Companies  Act,  1862  (25  &  26  (t)  The  Charitable  Funds  Invecit- 

Vict.  c.  89),  8.  6.  ment  Act,  1870  (33  &  34  Vict.  c.  34). 

/  N  o  jir  ^  A««^  «  90  W  51  *  52  Vict.  0.  42,  s.  6;  63  & 

(r)  2  &  3  Anne,  c.  20.  g^^;^.^^  ^  jg 

(«)  18  &  19  Viot.  c.  124,  8.  36 ;  33  {x)  9  Geo.  2,  o.  36. 

&  34  Vict.  0.  34.  (V)  61  &  62  Vict.  c.  42. 
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with  the  requirements  of  the  Act,  and  unless  oo  made  every 
such  assurance  is  void  (z).  Land  as  used  in  this  Act  had  the 
widest  possible  meaning  and  included  all  estates  and  interests 
in  law,  money  charged  on  land,  and  any  personalty  savouring 
of  the  realty.  But  this  meaning  has  not  been  altered,  and 
after  the  4th  August,  1891,  the  word  is  only  to  include  tene- 
ments and  hereditaments,  corporeal  or  incorporeal,  of  any 
tenurOi  but  not  money  secured  on  land  or  other  personal 
estate  arising  from  or  connected  with  land  (a). 

The  requirements  of  tho  Act,  so  far  as  relates  to  land,  are 
that  the  assurance — 

(1)  If  of  land  not  being  land  of  copyhold  or  customary 

tenure,  must  be  by  deed,  executed  in  the  presence  of 
at  least  two  witnesses  (6),  or  by  registered  disposition 
under  the  Land  Transfer  Act,  1875,  or  any  Act 
amending  it  (c). 

(2)  Unless  made  in  good  faith  for  full  and  valuable  con- 

sideration, must  be  made  at  least  12  months  before  the 
death  of  the  assuror  (d). 

(3)  Must  be  made  to  take  effect  in  possession  for  the 

charitable  uses  to  or  for  the  benefit  of  which  it  is 
made  immediately  from  the  making  thereof  (e). 

(4)  Must  be  without  any  power  of  revocation,  reservation, 

condition,  or  provision  for  the  benefit  of  the  assuror, 
or  of  any  person  claiming  under  him,  except  that  the 
instrument  may  contain  any  of  the  following  pro- 
visions if  reserved  to  the  persons  claiming  imder  the 
assuror  as  well  as  the  assuror  himself :  (a)  the  grant 
or  reservation  of  a  peppercorn  or  other  nominal  rent ; 

(b)  the  grant  or  reservation  of  mines  or  minerals; 

(c)  the    grant    or    reservation    of    any   easements; 

(d)  covenants  or  provisions  as  to  the  erection,  repair, 
position,  or  descriptions  of  buildings,  the  formation  or 
repair  of  streets  or  roads,  drainage  or  nuisances,  and 


(e)  61  &  62  Vict.  o.  42,  s.  2.  (e)  Ilnd.  8.  9. 

(a)  54  &  55  Viot.  o.  73,  8.  3.  (d)  Ibid,  8.  4  (7). 

(b)  61  &  62  Viot.  0.  42,  s.  4  (6).  (e)  Ibid.  8.  4  (2). 
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covenants  or  provisions  of  the  like  nature  for  the  nse 
and  enjoyment  as  well  of  the  land  oomprised  in  the 
assurance  as  of  any  other  adjacent  or  neighbouring 
land ;  (e)  a  right  of  re-entry  on  non-payment  of  any 
such  rent  or  on  breach  of  any  such  covenant  or  pro- 
vision ;  (f )  any  stipulation  of  the  like  nature  for  the 
benefit  of  the  assuror,  or  of  any  person  claiming  under 
him(/). 

(5)  Must,  unless  made  by  registered  disposition  under  the 
Land  Transfer  Act,  1875,  or  any  Act  amending  it, 
within  six  months  after  execution  be  enrolled  in  the 
Central  Office  of  the  Supreme  Court  (g). 

The  above  provisions  do  not  apply  to — 

(1)  Assurances  by  deed  for  a  public  park,  elementary 

school,  or  public  museum  made  for  full  and  valuable 
consideration,  or  executed  not  less  than  12  months 
before  the  death  of  the  assuror  and  enrolled  in  the 
books  of  the  Charity  Commissioners  within  six  months 
after  the  execution  of  the  deed  (A). 

(2)  Assurances  by  deed  to  public  authorities  for  purposes 

for  which  they  are  authorized  to  acquire  land  (t). 

(3)  Assurances  for  certain  specified  universities,  colleges, 

and  societies  (A;). 

(4)  Assurances  under  any  statute  in  force  at  the  time  of 

the  passing  of  the  Mortmain  and  Charitable  Uses  Act, 
1888  (/).  For  a  complete  list  of  statutory  exemptions 
from  the  provisions  of  the  Act  of  George  II.  still 
existing,  see  Index  to  the  Statutes  Bevised,  title 
"  Mortmain." 

(5)  Assurances  by  deed  for   the  purpose  of    providing 

dwellings  for  the  working  classes  in  populous  places. 
The  deed  must  be  enrolled  with  the  Charity  Commis- 
sioners within  six  months  after  its  execution  (m). 
The  conveyance  to  other  trustees  or  another  charity  of 

(/)  51  &  52  Vict.  c.  42,  8.  4  (3)  (4).  (k)  51  &  52  Vict.  c.  42,  s.  7. 

h)  Ibid.  88.  4  (9),  9.  (/)  Ibid.  8.  8. 

(h)  Ibid.  8.  6.  (m)  Working   Classes   Dwellings 

(i)  55  &  56  Yiot.  o.  11.  Aot,  1890  (53  &  54  Yiot.  o.  16}. 
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land  already  devoted  to  charitable  purposes  does  not  fall 
within  the  Acts  relating  to  charitable  uses  (n). 

Lands  devised  by  the  will  of  a  testator  dying  before  the 
5th  August,  1891,  were  subject  to  the  provision  referred  to 
above,  which,  in  effect,  prohibited  the  gift  of  an  interest  in 
land  by  will  to  any  charitable  uses  other  than  assurances  to 
certain  specified  universities,  colleges,  and  societies,  and 
assurances  under  any  statute  in  force  at  the  time  of  the 
passing  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (o). 
Land  not  exceeding  20  acres  for  a  public  park,  and  not 
exceeding  two  acres  for  a  public  museum,  and  not  ex- 
ceeding one  acre  for  a  school-house,  and  (after  24th  July, 
1890)  not  exceeding  five  acres  for  dwellings  for  working 
classes  in  populous  places,  was,  however,  a  further  exception ; 
but  a  will  containing  an  assurance  of  such  land  must  have 
been  executed  not  less  than  12  months  before  the  death 
of  the  assuror  or  be  a  reproduction  in  substance  of  a  devise 
made  in  a  previous  will  in  force  at  the  time  of  such  reproduc- 
tion, and  which  was  executed  not  less  than  12  months 
before  the  death  of  the  assuror,  and  must  be  enrolled  in  the 
books  of  the  Charity  Commissioners  within  six  months  after 
the  death  of  the  testator  (p). 

By  the  Mortmain  and  Charitable  Uses  Act,  1891,  land 
may  be  devised  by  the  wills  of  testators  dying  after  the 
4th  August,  1891,  to  or  for  the  benefit  of  any  charitable  use, 
but  such  land  must  be  sold  within  one  year  from  the  death 
of  the  testator  or  such  extended  period  as  may  be  determined 
by  the  Court  or  judge  at  chambers  or  by  the  Charity  Commis- 
sioners (q).  The  effect  of  this  is  to  repeal  sect.  4  of  the 
Mortmain  and  Charitable  Uses  Act,  1888  (r),  so  far  as  it 
relates  to  wills  («).     As  soon  as  the  time  Hmited  for  the 

(ft)  JTaUter  y.  RiehardMn,  2  M.  &  63  &  54  Vict.  c.  16). 
W.  882  ;  M.  &  H.  261 ;  Att.-Gm.  v.  (j)  Mortmain  and  Charitable  Usea 

Glyn,  12  Sim.  84 ;  Ashton  v.  Jonesy  Act,  1891  (64  &  55  Vict.  c.  73),  s.  6. 
3  L.  T.  49  ;  8  W.  R.  633 ;  6  Jnr.  '   ,,  .\^  y.  .        . „ 

(N.  S.)  970 ;  28  Beav.  460.  ^^  ^^  *  ^^  ^^^**  ^'  ^^' 

ip)  61  &  62  Vict.  c.  42,  ss.  7,  8.  (f)  IteEufne,  Forbes  y.  Eume,  (1895) 

{p)  Mortmain  and  Charitable  Usee  Ip^*  422 ;  64  L.  J.  Ch.  267  ;  72  L. 

Act,  1888  (61  &  62  Viot.  o.  42,  b.  6 ;  T.  68  ;  43  W.  R.  291 ;  12  R.  101. 
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« 

sale  of  any  lands  under  any  such  assurance  has  expired 
without  completion  of  the  sale  of  the  land,  the  land  unsold 
vests  forthwith  in  the  official  trustee  of  charity  lands,  and 
the  Charity  Commissioners  must  take  all  necessary  steps  for 
the  sale  or  completion  of  the  sale  of  such  land,  to  be  effected 
with  all  reasonable  speed  by  the  administering  trustees  for 
the  time  being  {t). 

The  Court  or  judge  in  chambers  and  the  Charity  Commis- 
sioners have  power,  if  satisfied  that  land  assured  by  will  to  or 
for  the  benefit  of  any  charitable  use  or  proposed  to  be  pur- 
ehased  out  of  personal  estate  by  will  directed  to  be  laid  out 
in  the  purchase  of  land  is  required  for  actual  occupation  for 
the  purposes  of  the  charity  and  not  as  an  investment,  to 
sanction  the  retention  or  acquisition,  as  the  case  may  be,  of 
such  land  (u). 

Bequisitions. 

1.  Is  the  X.  Society  imorporated  under  anyy  andy  i/so^ 
tchaty  statute  authorizing  corporations  registered  thereunder 
to  hold  lands  in  mortmain  ?  If  noty  the  vendors  must  produce 
the  licetwe/rom  the  Crown  enabling  them  so  to  do, 

2.  Soic  is  the  consent  of  the  Charity  Commissioners  to  the 
conveyance  to  the  vendors  the  B.  Hospital  trustees  shoum  ? 

3.  It  does  not  appear  from  the  abstract  that  the  convey' 
ance  to  the  trustees  of  A.^s  C/iarity  teas  enrolled  in  the 
Central  Office,     Was  this  donCy  and,  if  sOy  otitchat  date? 

4.  The  certificates  of  inco)poration  of  the  A.  J3,  Co., 
Ltd,y  must  be  produced  in  order  to  show  that  such  company 
was  duly  registered  under  the  Companies  Acty  1862,  andy 
thereforCy  capable  of  holding  and  conveying  land. 

5.  The  certificate  of  incorporation  under  the  Building 
Societies  Acty  1874,  of  the  N,  P.  Building  Society  should 
be  abstracted  in  chief  and  must  be  produced. 


(0  Mortmain  and  Charitable  Uses  Aot,  1891  (51  &  55  Vict.  o.  73),  8.  6. 
(w)  Ibid.  B.  8. 
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NAME  AND  ARMS  CLAUSE. 

A  name  and  arms  clause,  that  is  to  say,  a  olause  intended 
on  the  failure  of  a  condition  for  taking  and  holding  a  certain 
name  and  arms  to  defeat  an  estate  and  to  give  the  property 
over  to  another  person,  usually  operates  by  means  of  a 
shifting  use,  which,  on  the  failure  of  a  person  to  whom  the 
estate  is  given  to  adopt  the  name  and  arms  specified,  vests 
the  land  in  the  person  next  entitled. 

Clauses  of  this  description  are  construed  strictly,  and  the 
limitation  for  cesser  of  the  former  estate  and  the  limitation 
over  must  fit  in  with  one  another  with  exactness  («).  They 
are  generally  employed  in  connection  with  the  settlement  of 
real  estate.  The  usual  form  is  applicable  to  successive  limita- 
tions of  estates  for  life  and  in  tail,  but  not  to  a  gift  of  the 
ultimate  estate  in  fee  simple,  as  there  could  be  no  person 
entitled  in  remainder  thereafter  to  whom  the  estate  could  go 
over;  and  even  apart  from  this,  such  a  gift  over  would,  in 
most  cases,  be  void  under  the  rule  against  perpetuities  (^). 

In  the  case  of  an  estate  tail  the  limitation  over,  being  in 
defeasance  of  such  estate,  is  capable  of  being  barred  by  a 
disentailing  assurance. 

On  the  sale  of  his  life  estate  by  a  person  entitled  in  re- 
mainder to  an  estate  subject  to  a  name  and  arms  clause,  the 
purchaser  runs  a  risk  of  losing  the  estate  by  the  neglect  of 
the  vendor,  to  adopt  the  name  and  arms  in  accordance  with 
the  clause ;  the  purchaser  is  under  no  liability  to  adopt  them 
himself,  but  he  should  require  a  bond  with  sureties  to  secure 
the  taking  of  them  by  the  vendor. 

Where  a  name  and  arms  clause  requires  a  devisee  to  take 
the  testator's  surname,  the  addition  by  the  devisee  of  such 
surname  before  is  not,  but  the  addition  after  his  own  name 
is,  a  compliance  with  the  terms  of  the  bequest  (s). 

{z)  Muagrave  v.  Brooke,  26  Ch.  D.  Jur.  976;  2  W.  R.  692;  23  L.  T.  320 ; 

792 ;  64  L.  J.  Cb.  102 ;  33  W.  R.  21 1.  Musgrave  v.  Brooke,  26  Ch.  D.  792  ; 

(y)  Re  CaWa  Trusts,  33  L.  J.  Ch.  64  L.  J.  Ch.  102  ;  33  W.  R.  211. 

495;  10  L.  T.  409;  12  W.  R.  739;  (z)  D'Eyneourt  v.  Gregory,  1  Oh. 

10  Jur.  (N.  S.)  636 ;   4  N.  R.  88  ;  D.  441 ;  46  L.  J.Ch.  206;  24  W.  E. 

2  H.  &  M.  46  ;  Bird  v.  Johnson,  18  424.  J  '  i   (^  \     f     \    .m      pi  '       ' 
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Bequisition. 

TJie  life  estate  contracted  to  be  sold  isy  it  seeniSj  liable  to 
be  defeated  by  the  failure  of  the  vetidor  to  adopt  the  Smith 
name  and  arms  on  the  estate  falling  into  possession,  Th 
vendor  must  give  security  for  his  doing  sOy  other  wise  the 
purchaser  will  refuse  to  complete. 


NATTTRAUZATIOX. 

See  Aliens. 


NOTICE. 


A  purchaser  is  not,  in  the  case  of  purchases  whenever  made 
in  respect  of  which  no  action  was  pending  on  the  1st  January, 
1883,  prejudicially  affected  by  notice  of  any  instrument,  fact^ 
or  thing,  unless — 

(1)  It  is  within  his  own  knowledge  or  would  have  come  to, 

his  knowledge  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made 
by  him ;  or 

(2)  In  the  same  transaction,  with  respect  to  which  a  ques- 

tion of  notice  to  the  purchaser  arises,  it  has  oome  to 

the  knowledge  of  his  counsel  as  such,  or  of  his  solicitor 

or  other  agent  as  such,  or  would  have  come  to  the 

knowledge  of  his  solicitor  or  other  agent  as  such  if 

such  inquiries  and  inspections  had  been  made  as  ought 

reasonably  to  have  been  made  by  the  solicitor  or  other 

agent  (a). 

This  does  not  exempt  a  purchaser  from  liability  under  any 

covenant,  condition,  provision,  or  restriction  contained  in  any 

instrument  imder  which  his  title  is  derived  (ft) ;  but  a  pur^ 


I 


a)  Ganyeyanomg  Act,  1882  (45  &  46  Yiot.  c.  39),  b.  3. 

b)  Ibid.  8.  3  (2). 
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chaser  is  not  affected  by  notice  in  any  case  where  he  would 
not  formerly  have  been  so  affected  (c). 

A  purchaser  or  lessee  having  notice  of  a  deed  forming  part 
of  the  chain  of  title  of  his  vendor  or  lessor  has  constructive 
notice  of  the  contents  of  such  deed,  and  is  not  protected  from 
the  consequences  of  not  looking  at  the  deed  even  by  the  most 
express  representation  on  the  part  of  the  vendor  or  lessor 
that  it  contains  no  restrictive  covenants  or  anything  in  any 
way  affecting  the  title.  A.  person  purchasing  the  fee  simple 
or  taking  a  lease  is  bound  to  make  reasonable  inquiry  into 
his  vendor's  or  lessor's  title,  and  cannot  escape  notice  by 
neglecting  or  binding  himself  not  to  look  into  the  title,  even 
though  the  law  under  an  open  contract  precludes  him  from 
doing  so  (d). 

iRegistration  is  not  of  itself  notice  (^),  but  all  assurances 
registered  under  the  Yorkshire  Registry  Act,  1884  (/),  have 
priority  according  to  the  date  of  registration,  or,  in  the  case 
of  wills,  according  to  the  date  of  the  death  of  the  testator,  if 
the  will  be  registered  within  six  months  therefrom. 

See  Covenants — Equitable  Estates — Length  of 
Title — Mortgages  —  Registration  of  Deeds 
AND  Wills — Settled  Land. 

Bequisition. 

The  purchaser  having  notice  of  [the  equitable  charge  for 
£  executed  by  the  vendor  in  favour  of  C.  D.],  C.  JD. 

must  join  in  the  conveyance. 

(e)  Conveyancing  Act,  1882  (45  &      63  L.  J.  Ch.  73 ;  69  L.  T.  642 ;  42 
Tr..x   _    om    _    o/o^.   «.  ^„....._       w.R.  66;  7R.  9. 

(rf)  Fatman  v.  Earlandy  17  Oh.  D. 
353 ;  50  L.  J.  Ch.  642 ;  44  L.  T.  728 ; 
29  W.  R.  707. 

{e)  Morecoek  v.  JDickins,  Amb.  678. 

(/)  47  &  48  Vict.  0.  54. 


46  Vict.  c.  39),  B.  3  (3) ;  Ite  Ooimns 
31  Ch.  D.  671 ;  65  L.  J.  Ch.  662 
64  L.  T.  376  ;  34  W.  R.  393 
lU  HaU  %  Co.,  Ltd.,  37  Ch.  D.  712 
57  L.  J.  Ch.  288;  58  L.  T.  156 
Bailey  y.  BameBy  (1894)  1  Ch.  25 ; 


240  Option— Oeder. 

OPTION. 

If  a  purchaser  has  notice  of  an  option  of  purchasing  the 
property  contracted  to  be  sold  given  by  the  vendor  to  some 
other  person,  he  is  not  bound  to  complete,  as  any  such  option 
would  in  such  case  be  binding  upon  him  (g) ;  but  if  he  has 
no  such  notice  and  obtains  the  legal  estate  he  is  entitled  to 
hold  the  property  free  from  the  option. 

An  option  to  purchase  must  be  confined  within  the  limits 
allowed  by  the  rule  against  perpetuities,  that  is  to  say,  any 
number  of  lives  in  being,  and  21  years  after  the  termination 
of  such  lives,  otherwise  it  is  void  (A)  and  may  be  disregarded 
by  a  purchaser. 

Bequisition. 

It  appears  ft  om  the  abstract  that  A.  B,  fias  during  his 
life  an  option  of  repurchasing  th^  property  contracted  to  he 
sold.  Proof  of  the  death  of  A.  B.  tcithout  having  exercised 
this  option  must  be  furnishedy  or,  if  alive^  he  must  Join  in 
the  conveyance. 


ORDEB. 

The  terms  of  an  order  for  sale  must  be  strictly  followed. 
Therefore,  where  an  order  had  been  made  for  sale  of  real 
.  estate  by  public  auction,  and  an  attempt  had  been  made  to 
so  sell  it  but  had  failed,  a  purchaser  under  a  contract  entered 
into  at  or  after  a  sale  by  auction  privately  held  at  the  judge's 
chambers  was  discharged  from  his  contract  (t) ;  and  where 
an  order  was  made  in  a  partition  suit  directing  inquiries,  and 
that  if  it  should  appear  that  a  sale  would  be  more  beneficial 
than  a  partition,  and  that  all  parties  interested  were  parties 
to  the  suit  or  bound  by  the  order,  the  real  estate  in  question 
should  be  sold,  and  part  of  the  property  was  subsequently 

[g)  London  and  South  Western  Rail.  ih)  Ibid. 

Co.  V.  Gomm,  20  Ch.  D.  562 ;  51  L.  J.  (ii  Berry  v.  Gibbons,  Ex  parte  Za?, 

Ch.  630 ;  46  L.  T.  449 ;  30  W.  R.  L.  R.   15  Eq.   160 ;    42  L.  J.  Ch. 

620.  231. 
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put  up  for  sale  with  the  sanction  of  the  chief  clerk  before  ther 
certificate  was  made,  the  purchaser  was  held  entitled  to  be 
discharged  from  his  contract  {j). 

.  All  equitable  interests  of  persons  parties  to  the  proceedings 
in  which  an  order  for  sale  is  made,  have  always  been  bound 
bj  the  order ;  consequently  a  petition  for  an  order  vesting 
the  equity  of  redemption  of  property  sold  in  the  purchaser 
was  dismissed  (k) ;  and  now,  by  the  Conveyancing  Act, 
1881  (/),  an  order  of  the  Court  under  any  statutory  or  other 
jurisdiction  is  not,  as  against  a  purchaser,  to  be  invalidated 
on  the  ground  of  want  of  jurisdiction  or  concurrence,  consent, 
notice  or  service,  whether  the  purchaser  has  notice  of  such 
want  or  not(m).  It  appears,  however,  that  this  provision 
does  not  extend  to  orders  of  the  County  Court  («).  Notwith- 
standing, these  provisions  of  the  Conveyancing  Act,  it  is  still 
a  common  practice,  when  an  abstract  discloses  a  sale  under 
the  Court,  to  supply  a  purchaser,  with  information  from  which 
he  can  satisfy  himself  that  all  proper  persons  are  parties  to 
the  action  or  otherwise  bound  by  the  order  for  sale ;  but  this 
does  not  appear  to  be  necessary  (o).  The  persons  bound  by 
an  order  are  (1)  parties  to  the  action;  (2)  persons  served 
with  notice  under  Order  XVI.,  Eule  40;  (3)  persons  in 
respect  of  whom  orders  have  been  obtained  under  Order  XYI., 
Rules  32  and  46;  (4)  numerous  persons  as  representing 
whom  one  or  more  persons  sue  or  are  sued  under  Order  XVI., 
Rule  9  ;  (5)  cestuis  que  trmtent  who  are  represented  by  their 
trustees  or  executors  under  Order  XVI.,  Eule  8  ;  (6)  absent 
parties  where  the  Court  on  a  compromise  so  directs  under 
Order  XVI.,  Rule  9a. 

Orders  of  Court  are  proved  by  the  production  of  originals 
or  office  copies,  and  the  result  of  a  sale  under  an  order  is 

(J)  Powell  Y.  FotceU,  L.  R.  10  Ch.  („)  Jte  Bowling  and  Welh/a  Con- 

130  ;  44  L.  J.  Ch.  122  ;  31  L.  T.  737 ;  tract,  (1896)  1  Ch.  663 ;  64  L.  J.  Ch. 

23  W.  R.  201.  427  ;  72  L.  T.  411 ;  43  W.  R.  417  ; 

(*)  Mb  mUianu'  Estate,  21  L.  J.  12  R  218 

Ch.  437 ;  6  De  G.  &  S.  616.  ^'          ^     „„^     ,     rr   .     . 

(0  44  &  46  Vict.  0.  41,  g.  70.  W  See   He   HaU-DareU  Oontraet, 

(«)  Conveyancing  Act,  1881  (44  &  Jl  Ch.  D.  41 ;  61  L.  J.  Ch.  671 ;  46 

46  Vict.  0.  41),  bTtO  (1).  L-  T.  755  ;  30  W.  R.  656. 

J.  R 
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proved  hj  an  offioe  copy  of  the  master's  certificate,  and  the 
payment  in  of  the  purchase-money  by  an  ofQoe  copy  of  the 
Paymaster-Greneral's  certificate. 

See  Action — ^Judgments,  Writs  and  Orders,  Regis- 
tration OF — ^Vesting  Declarations  and  Orders. 

Bequisitions. 

1.  A  proper  aistract  of  the  order  of  18    ,  ordering  the 
(7.  D.  Company  to  he  ^cound  up  must  be  furnished  to  the 
purchaser y  and  an  office  copy  of  the  order ^  if  in  the  f>endor*8 
possession^  should  be  produced. 

2.  What  is  the  nature  of  the  action  of  Jones  v.  Davis  ? 
A  copy  of  the  statement  of  claim  should  be  suppUedy  and  the 
original  or  an  office  copy  of  the  order  of  18  ,  for  sale 
produced. 

3.  The  order  of  18  ,  appears  to  have  been  made  in 
County  Court  proceedings.  Sect.  70  of  the  Conveyancing 
Acty  1881,  does  noty  therefore^  apply y  atid  the  purchaser 
must  be  satisfied  by  a  statutory  declaration  and  pedigree  or 
otkencise  that  all  the  parties  having  equitable  interests  in  the 
property  sold  were  parties  to  the  action  or  otherwise  bound 
by  the  order  for  saky  and  that  all  necessary  consentSy  SfCy 
have  been  given. 


OTJTLAWET. 

See  Convicts,  Traitors  and  Felons. 


PARCELS. 

See  Identity. 


PARtlCULABS  OF  SaLE,  24'T; 

PABTICULABS  OF  SALE. 

The  particulars  should  he  fair  and  clear,  and  describe 
accurately  the  whole  of  the  property  offered  for  sale.  Specific 
performance  of  a  contract  will  not  be  enforced  where  the 
defendant  has  contracted  under  a  mistake  to  which  the 
plaintiff  has  even  unintentionally  contributed  (o). 

The  general  rule  is  that  the  printed  or  written  particulars, 
cannot  be  contradicted,  explained  or  added  to  by  oral  evi- 
dence (p) ;  but  such  evidence,  though  not  admissible  on 
behalf  of  a  plaintiff  for  the  purposes  of  obtaining  specific 
performance  with  a  variation,  is  admissible  in  equity  on 
behalf  of  a  defendant  for  purposes  of  defence  (q). 

Where  the  particulars  of  sale  were  misleading,  but  the 
conditions  which  were  read  iii  the  auction  room  previous  to 
the  sale,  but  which  were  not  printed  or  circulated  among 
those  present,  were  accurate  on  the  point,  and  the  plaintiff, 
the  purchaser,  stated  that  he  was  deaf,  and  did  not  understand 
that  he  was  buying  an  equity  of  redemption,  it  was  held,  on 
a  bill  filed  by  him  to  have  the  contract  for  sale  rescinded, 
that  the  description  of  the  property  being  misleading  the 
onus  was  on  the  vendor  to  show  that  the  purchaser  was  not 
actually  misled;  that  as  he  had  failed  to  show  this,  the 
plaintiff  was  entitled  to  have  the  contract  rescinded  and  his 
deposit  returned  (r). 

The  existence  of  all  easements  should  be  referred  to  in  the 
particulars.  In  the  absence  of  such  reference,  a  purchaser 
without  notice  thereof  will  not  be  compelled  to  accept  the 
title  (s). 

An  untrue  statement  of  a  material  fact  or  a  false  impression 
purposely  conveyed  in  the  particulars  will  entitle  a  purchaser 
to  rescind  (t).     Where,  therefore,  the  particulars  of  a  free- 

(o)  Batkcomb  ▼.  Bsckwith,  L.  R.  8  (r)  Torrance  v.  Bolton,  L.  B.  8  Ch. 

Eq.  100  ;  38  L.  J.  Ch.  636 ;  20  L.  T.  118  ;  42  L.  J.  Ch.  177 ;  27  L.  T.  738 ; 

862  ;  17  W.  R.  812.  21  W,  R.  134. 

(p)  Higginson  v.  Clowes y  16  Ves.  (*)  ShackleUm  v.  Sutcltffc^  12  Jur. 

inn.  516 ;  10  R.  R.  112.  199  ;  1  De  O.  &  S.  609. 

(q)   WooUtm  v.  Eeame,  7  Vea.  jun.  (0  Bill  v.  Xaiw?,  L.  R.  11  Eq.  216  ; 

211  ;  6  R.  R.  113  ;  2  W.  &  T.  618,  40  li.  J.  Ch.  41 ;  23  L.  T.  647  ;  19 

and  notes  therennder.  W.  R.  194. 

r2 
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hold  property  described  the  garden  as  fenced  by  a  rustic  wall 
with  tradesmen's  side  entrance,  whereas  the  wall  did  not  in 
fact  form  part  of  the  property,  and  the  tradesmen's  side 
entrance  was  used  on  sufferance,  this  being  known  to  the 
vendor,  but  not  disclosed  to  the  purchaser ;  it  was  held  that 
the  purchaser  was  entitled  to  have  the  contract  rescinded 
notwithstanding  a  condition  providing  that  mistakes  or  errors 
in  the  description  or  particulars  should  not  annul  the  sale^ 
but  that  compensation  should  be  given  (u). 

See  Rescission. 

BequiflitionB. 

1.  The  particulars  descnbed  the  property  as  being  \_st4ite 
inaccuracy]  ;  this^  it  appears,  is  incorrect.  The  purchaser 
therefore  declines  to  proceed,  and  requires  the  return  of  his 
deposit. 

2.  The  purchaser  has  discovered  that  the  property  con- 
tracted  to  be  sold  is  subject  to  a  right  of  way  and  other 
easements  in  favour  of  the  oumer  of  the  a^/oining  premised 
not  described  in  the  particulars  of  sale.  Unless  the  vendor 
can  procure  the  concurrence  of  the  otcner  of  the  dominant 
tenement,  the  contract  must  be  rescinded  and  the  deposit 
returned. 

3.  The  particulars  describe  the  customary  rent  as  li 
while  according  to  the  abstracted  deeds  it  is  L  What 
allowance  does  the  vendor  propose  to  make  off  the  purchase^ 
money  as  cofnpensation  for  this  misdescription  ?  It  should 
not  be  less  than  40  years^  purchase,  i.e.,            I. 

4.  The  dimensions  given  in  the  indenture  of  18  ,  are 
not  identical  with  those  stated  in  the  particulars.  Wliich 
are  correct  ?  If  the  particulars  are  incorrect,  compensation 
must  be  allowed  to  the  purchaser. 

(w)  Brewer  v.  Brwm^  28  Ch.  D.  309 ;  64  L.  J.  Ch.  606. 
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PAETinON. 

Partition  is  a  mode  of  putting  an  end  to  joint  ownership, 
and  may  be  resorted  to  either  hy  ooparceners,  joint  tenants, 
or  tenants  in  common.  It  may  be  eflfeoted  either  voluntcmly 
or  by  the  Court  or  the  Board  of  Agriculture  under  the 
Inclosure  Acta. 

A  voluntary  partition  of  freehold  or  leasehold  land  effected 
on  or  after  the  1st  January,  1845,  is  void  at  law  unless  made 
by  deed  (a?).  The  conditions  formerly  implied  on  a  partition 
are  not  implied  in  any  partition  made  by  deed  on  or  after  the 
Ist  October,  1845  (y) .  After  the  Slst  December,  1882,  a  tenant 
for  life,  within  the  meaning  of  the  Settled  Land  Acts,  of  an 
undivided  share  in  land  may  concur  in  making  partition  (2). 

The  Chancery  Division  of  the  High  Court  has  power,  at 
the  instance  of  one  or  more  joint  owners,  whatever  be  the 
extent  of  the  applicant's  estate,  to  order  a  partition  without 
the  consent  of  the  remaining  joint  owners  {a) ;  but  the  juris- 
diction of  the  Courtis  ousted  if  there  be  an  overriding  trust 
for  sale  (6),  though  a  mere  power  of  sale  does  not  affect  it  (c). 
The  Court  has  power  on  ordering  a  partition  to  make  vesting 
orders  relating  to  the  rights  of  persons  parties  to  the  action 
and  persons  claiming  under  them,  whether  bom  or  unborn  (d). 

After  the  24th  June,  1868,  the  Court,  in  cases  where  it 
might,  prior  to  that  date,  have  ordered  a  partition,  may,  on 
the  request  of  any  person  interested,  if  it  appear  to  the 
Court  that  a  sale  would  be  more  beneficial  than  a  partition, 
order  a  sale  in  lieu  of  partition,  and  this  may  be  done  not- 
withstanding  the  dissent  or  disability  of  any  of  the  parties 
interested  (e) ;  and  the  Court  must  order  a  sale,  if  so  requested 
by  persons  interested,  to  the  extent  of  a  moiety  or  upwards  in 

(4f)  7  &  8  Vict.  0.  76,  8.  3 ;  8  &  9  {c)  Boyd  v,  Allm,  24  Ch.  D.  622  ; 

Vict.  c.  106,  8.  3.  53  L.  J.  Ch.  701 ;  48  L.  T.  628 ;  31 

(y)  8  &  9  Vict.  c.  106,  8.  4.  W.  R.  644. 

S  ^LVt'^wtL^^^l^lu^  W  Trustee  Act,    1860  (13  &  14 

'633  •  fw  &  /  181                    ^  ^^^*-  ^-  ^°)'  «•  30 '  Trustee  ii.ct,  1893 

\b)  Biggs  Y,  Feacoci  22  Ch.  D.  284 ;  '^^^  ^  ^^  ^^*^*'  ^-  ^^)'  «'  ^^' 

■62  L.  J:  Ch.  1  ;   47  L.  T.  341 ;    31  {e)  Partition  Act,  1868  (31  &  -32 

W.  R.  148.  Vict.  c.  40),  8.  3. 
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the  property  to  which  the  action  relates  (/)•  And  in  such 
caaes  the  Court  has  also  power  to  make  vesting  orders  relating 
to  the  rights  of  persons  parties  to  the  action  and  persons 
claiming  under  them  (g). 

See  Inclosures,  Exchanges  and  Partitions  under 

THE  InCLOSURE  AcTS, 

Beqoisitlon. 

The  vendor  and  C,  D.,  deceased,  appear  to  hate  held  the 
property  contracted  to  be  sold  as  tenants  in  common^  and 
not  as  Joint  tenants.     The  agreement  of  ,  189  y/or 

partition  not  being  under  seal,  either  an  order  for  partition 
must  be  abstracted  and  produced ,  or  the  legal  pei'sonal  repre- 
sentative  of  C,  D.  must  join  in  the  conveyance^ 


PABTNERSHIF« 


All  property  which  either  originally  formed  part  of  or  has 
heen  added  to  the  common  stock  of  a  partnership,  is  deemed 
to  he  personal  estate  and  to  be  held  by  the  partners  as  tenants 
in  common ;  consequently  where  real  property  is  purchasecj 
out  of  partnership  assets,  and  limited  to  the  grantees  as 
joint  tenants  (/i),  on  the  death  of  one  partner  the  legal  estate 
devolves  upon  the  surviving  partners  or  partner,  but  in  trust 
so  far  as  necessary  for  the  persons  beneficially  interested  (t)  ; 
a  surviving  partner  can,  therefore,  it  would  seem,  in  the 
absence  of  any  stipulation  in  the  articles  of  partnership  to  the 
contrary,  make  a  good  title  to  a  purchaser  and  can  give  a 
receipt  {k) ;  but  it  is  usual,  if  practicable,  to  obtain  the  con- 
currence of  the  legal  personal  representative  of  the  deceased 
partner. 

(/)  31  &  32  Viot.  c.  40,  b.  4.  (t)  PartnersLip  Act,  1890  (53  &  54 

&)  13  &  14  Vict.  c.  60,  B.  30 ;  31  &  yict.  c.  39),  a.  20  (2). 

32  Vict.  c.  40,  B.  7  ;  66  &  67  Viot.  ^*           ^  ' 

o.  63,  fl.  31.  W  Trustee  Act,.  1893  (56   &  57 

(A)  MorrU  v.  Barrett,  3  Y.  &  J.  384.  Vict.  c.  63),  a.  20, 
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EequuitioiiB. 

1.  The  partnership  deed  of  B.  8f  Co.  must  be  abstracted 
in  chief  and  produced.  How  is  it  proposed  to  deal  with  the 
purchase-money  ? 

2.  The  estates  conveyed  to  A.y  -B.,  and  C.  in  fee  as  joint 
tenants  appear  to  have  been  treated  by  them  as  belonging  to 
the  firm  of  A.  and  Sons.  Under  these  circumstances  the 
purchaser  cannot  safely  accept  a  conveyance  from  C.  as  sur- 
vivor. It  must  be  shown  who  were  the  members  of  the  firm 
of  A.  and  Sons  at  the  date  of  the  original  conveyance,  and 
which  of  these  members  have  since  retired  or  died,  and  who 
are  the  present  members  of  the  firm. 


PATMENT  IXTO  COUBT. 

The  payment  of  purchase  or  other  monej  into  Court  is 
proved  by  the  production  of  an  oi&ce  copy  of  the  Paymaster- 
Gbneral's  certificate. 

Bequisition. 

Payment  into  Court  of  the  purchase-money  in  accordance 
with  the  conditions  of  sale  must  be  proved  in  the  usual 
manner  by  the  production  of  an  office  copy  of  the  Paymaster" 
General's  receipt. 


PEDIGREE. 


In  order  to  prove  a  pedigree,  certificates  of  birth  or 
baptism,  marriage,  and  death  or  burial  should  be  required. 

Pedigrees  are  generally  readily  proved  where  the  posses^ 
Bion  has  gone  according  to  them  ;  the  difficulty  arises  where 
a  person  claims  as  heir  under  a  long  pedigree  which  has  no 
other  connection  with  the  title.  Such  a  title  should  be 
accepted  with  caution,  for  it  is  often  as  difficult  to  point  out 
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a  defect  in  it  where  there  is  no  contest  as  it  is  to  defend  it 
where  there  is  (/). 

See  Births,  Marriages  and  Deaths. 

Bequisition. 

WTiat  children  did  the  testator  A,  B.  leave  ?    A  pedigree 
should  be  supplied  and  verified  in  the  usual  way. 


All  executory  interests  in  real  or  leasehold  estates,  and  all 
contingent  remainders  of  equitable  estates,  are  void,  unless 
they  are  so  limited  that  thej  must  vest  within  lives  in  being 
at  the  time  of  the  gift,  or  21  years  from  the  decease  of  the 
survivor  of  such  lives.  Any  number  of  lives  may  be  included, 
and  a  child  en  ventre  sd  niere  is  a  life  in  being  within  the 
meaning  of  the  rule,  and  instead  of  the  period  of  21  years 
the  minority  of  any  person  who  must  be  in  esse  at  the  death 
of  the  survivor  of  the  lives  may  be  substituted. 

It  should  be  observed  that  it  is  not  enough  that  the  estates 
may,  and,  in  fact,  do,  vest  within  the  period  allowed,  but 
they  must  necessarily  so  vest  within  such  period. 

The  rule  has  no  application  to  estates  limited  after  or  in 
defeasance  of  an  estate  tail,  such  estates  being  liable  to  be 
barred  by  the  tenant  in  tail. 

Estates  taking  effect  under  a  special  power  of  appointment 
are  treated  as  if  the  limitations  inserted  in  the  instrument 
exercising  the  power  had  actually  been  inserted  in  the  original 
instrument,  and  are  void  or  valid  accordingly  {m). 

Contingent  remainders  of  legal  estates  are  subject  to  the 
separate  and  independent  rule  that  an  estate  cannot  be 
limited  to  an  unborn  person  for  life  followed  by  an  estate  to 
any  child  of  such  unborn  person  (n).    They  are  also  subject 

(/)  Sag.  418.  (n)   JThUbff  y.  MiteheU,  44  Ch.  D. 

(m)  Routledge  v.  Lorril,  2  Vee.  jun.  85 ;  59  L.  J.  Ch.  485 ;  62  L.  T.  771; 
357 ;  2  R.  R.  260.  38  W.  R.  337. 
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to  a  rule  that  a  contingent  remainder  limited  after  a  don- 
>tingent  remainder  is  void,  if  it  infringe  the  ordinary  rule 
against  perpetuities  (o). 

Limitations  depending  or  expectant  upon  a  prior  limita- 
tion which  is  void  for  remoteness  are  themselves  invalid,  but 
limitations  in  default  of  appointment  under  a  power  which  is 
void  for  remoteness  are  not  necessarily  invalid  unless  they 
are  themselves  obnoxious  to  the  rule  against  perpetuities  {p). 

Closely  allied  to  the  subject  of  perpetuities  is  the  statutory 
restriction  imposed  by  the  Thellusson  Act  against  the  accu- 
mulation of  income  for  the  whole  period,  which,  under  the 
rule  against  perpetuities,  was  possible  (q).  This  Act  provides 
that  no  person  shall  settie  any  real  or  personal  property  so 
that  the  whole  or  any  part  shall  be  accumulated  for  any 
longer  term  than  the  life  of  the  settlor,  or  the  term  of  21 
years  from  his  death,  or  during  the  minority  of  any  persons 
living  or  en  ventre  sa  mh^e  at  the  death  of  the  settlor,  or 
during  the  minorities  of  any  persons  who,  if  of  full  age, 
would  be  entitled  to  the  income  directed  to  be  accumulated. 
Accumulations  directed  otherwise  are  void,  and  the  income, 
so  long  as  it  is  directed  to  be  accumulated  contrary  to  the 
provisions  of  the  Act,  goes  to  the  person  who  would  have 
been  entitled  if  such  accumulation  had  not  been  directed. 
The  Act  does  not  apply  to  a  provision  for  payment  of  debts 
or  raising  portions  for  children  of  the  settlor,  or  of  any  person 
taking  an  interest  under  the  settlement,  or  to  any  direction 
touching  the  produce  of  timber  or  underwood  (r).  The 
accumulation  of  income  for  the  purchase  of  land  only  has, 
after  the  27th  June,  1892,  been  further  restricted  to  the 
minorities  of  any  persons  who  imder  the  settiement  would,  if 
of  full  age,  be  entitled  to  the  income  accumulated  («). 


(o)  Ee  Frost,  Frott  v.  Frost,  43  Ch.  (q)  Thellusson  v.  Woodford,  8  R.  R. 

D.  246 ;  59  L.  J.  Ch.  118  ;  62  L.  T.  Jp^  ;  11  Ves.  jun.  112 ;   1  Bos.  &  P. 

25  ;  38  W.  R.  264.  ^'^j  ^^  Accumulations  Act,  1800 

(p)  Re  Abbott,  Peacock  v.  Frigout,  (39  &  40  Geo.  3,  0.  98). 

(1893)  1  Ch.  64  ;  62  L.  J.  Ch.  46 ;  (,)  The  Accumulations  Act,  1892 

67  L.  T.  794 ;  41 W.  B.  154  ;  3B.  72.  (56  &  66  Vict.  c.  68). 
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A  direotion  to  aoonmulate  inoome  whioh  is  void  under  the 
Thellusson  Act  is  not  altogether  void,  but  is  void  only  to  the 
extent  that  the  direotion  to  aocumulate  is  exoessive  (s). 

Beqniflitioiui. 

1.  The  devise  of  Whiteacre  contained  in  B.^s  will  to  the 
vendor y  as  "  the  first  son  of  A.  tcho  should  attain  22  t/earsy" 
would  appear  to  be  void  as  infringing  the  rule  against 
perpetuities.  Saving  regard  to  this,  how  does  the  vendor 
propose  to  make  a  title  ? 

2.  The  devise  in  A,^s  will  is  to  his  daughter  for  life  and 
after  her  death  to  any  husband  she  may  mamjfor  life^  and 
after  his  death  to  her  eldest  son  in  tail.  Moto  does  the 
vendor  uphold  the  validity  of  this  ultimate  devise^  having 
regard  to  the  rule  laid  down  in  Whitby  v.  Mitchell  {t)  ? 


POBTIONS. 

In  perusing  an  abstract,  portions  or  family  charges  which 
create  incumbrances  on  the  land  must  be  looked  for.  If 
any  such  are  found  to  exist  their  release  must  be  obtained, 
or,  if  by  reason  of  persons  entitled  to  them  being  infants  or 
otherwise  this  cannot  be  done,  advantage  should  be  taken  of 
the  provision  of  the  Conveyancing  Act,  1881  («),  that  where 
land  subject  to  any  incumbrance  is  sold  by  or  out  of  Court, 
the  Court  may,  on  the  application  of  any  party  to  the  sale, 
^'  direct  or  allow  "  payment  into  Court,  in  case  of  an  annual 
sum  charged  on  the  land  or  of  a  capital  sum  charged  on  a 
determinable  interest  in  the  land,  of  such  amount  as,  when 
invested  in  Grovemment  securities,  will  be  sufficient,  by  the 
dividends,  to  provide  for  such  charge,  and  in  any  other 
case  of  capital  money  charged  on  the  land,  of  the  amount 
sufficient  to  meet  the  incumbrance   and   any  interest  due 


(»)  GHJlthty.  T/T*,  9  Vc8.jun.  127.         («)  44  &  46  Viot.  c.  41,  a.  5. 
(0  44  Ch.  D.  86  ;  69  L.  J.  Ch.  486 ;  62  L.  T.  771 ;  38  W.  R.  337. 
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theieon,  together  in  either  case  with  such  additional  amount 
as  the  Court  considers  will  be  sufficient  to  meet  the  con- 
tingency of  further  costs,  expenses,  and  interest,  and  any 
other  contingency  except  depreciation  of  investments,  and 
thereupon  the  Court  may,  with  or  without  notice  to  the 
incumbrancer,  declare  the  land  freed  from  the  incumbrance, 
and  make  any  order  for  conveyance  or  vesting  order  proper 
for  giving  effect  to  the  sale  (x). 

It  will  be  observed  that  the  provisions  referred  to  above 
apply  not  only  to  sales  by  the  Court,  but  to  ordinary  sales. 
The  practice  is  to  make  applications,  under  the  Act,  in 
Chambers  (y) ;  and  the  order  gives  the  vendor  liberty  to 
lodge  the  necessary  amount  in  Court,  and  declares  that  upon 
such  lodgment  the  land  in  question  will  be  freed  from  the 
charge  (s). 

See  Settled  Land, 

Bequisitions. 

1.  By  the  tdll  of  A,  -B.,  deceased^  the  land  contracted  to 
.    he  sold  is  cliarged  with  portions  for  his  younger  children. 

What  children  did  he  leave  ?  Each  of  them  must  concur  in 
the  conveyance^  or  an  order  musty  at  the  vendor^s  expense^ 
be  obtained  under  the  Conveyancing  Acty  1881,  sect.  6, 
freeing  the  property, 

2.  Mas  the  power  contained  in  the  settlement  of  18  , 
to  ci^eate  terms  for  raising  portions  been  exercised?  If  so, 
please  give  particulars  and  state  what  portions  have  been 
raised  thereunder. 


POSSESSORY  TITLES. 

It  occasionally  happens  that  an  anxious  purchaser  is  willing 
or  even  contracts  to  take  a  possessory  title.    The  purchaser's 

(x)  CotLYejanoing  Act,  1881  (44  &      30  W.  B.  244. 
45  Vict.  c.  41),  8.  6.  (z)  Seton,  5th  edit.  1589  ;  44  &  45 

(y)  Fatehing  v.  BuU,  46  L.  T.  227 ;      Vict.  o.  41,  s.  5. 
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solioitors  should,  tinder  such  oiroumstanceB,  explain  to  him 
the  objections  to  such  a  title,  namely,  that  the  12  years' 
limit  under  the  Eeal  Property  Limitation  Act,  1833  (a), 
and  the  Eeal  Property  Limitation  Act,  1874  {b)^  only  applies 
as  against  a  person  entitled  in  possession  and  also  sui  juris 
.when  the  time  began  to  run  (c) ;  also,  that  if  an  estate  is  in 
settlement,  time  does  not  begin  to  run  against  a  remainder- 
man until  his  estate  falls  into  possession,  so  that  a  title  may 
be  defective  even  after  30  years'  possession  {d)>  If,  after  this 
being  explained  to  the  purchaser,  he  still  desires  or  is  bound 
by  contract  to  accept  the  title,  a  statutory  declaration  (e) 
should  be  obtained  proviug  that  the  land  contracted  to  be 
sold  has  been  held  by  the  vendor  and  his  predecessors  in  title 
without  interruption  under  the  title  offered  for  a  number  of 
years,  as  many  as  possible  above  12,  and  that  no  interest  has, 
for  at  least  that  period,  been  paid,  or  acknowledgment  in 
writing  given  in  respect  of  any  incimibrance,  and  that  no 
acknowledgment  has  been  given  of  the  title  of  any  other 
.person. 

See  Limitation,  Statutes  of — Title,  Want  op. 

Bequisition. 

A  statutory/  declaration^  shoicing  that  the  vendor  has  for 
vpwards  of  years  been  in  the  full,  free,  and  undisturbed 
possession  of  the  property  contracted  to  be  sold,  must  be 
supplied  at  the  vendor^ s  expense. 


POWERS  OF  APPOINTMENT. 

See  Appointments. 


(a)  3  &  4  Wm.  4,  c.  42.  (d)  See  Sag.  483  ;  MiUa  ▼.  Capd, 

(b)  37  &  38  Vict.  o.  67.  J-  ?•  20  Eq.  692 ;  44  L.  J.  Ch  674; 
;  '  ,,.  ,  .  ^  33  L.  T.  158 ;  Pedder  ▼.  Hunt,  18 
[e)  Re  Altsofi,  Johnson  v.  Mountey,  q  g   j^   gg^  .  'gg  j^    j  q^  ^  212  ; 

11  Ch.  D.  284  ;   40  L.  T.  234 ;  27  66  L.  T.  687  ;  35  W.  R.  371. 

W.  R.  637.  W  Appendix  C. 
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POWERS  OF  ATTOBNET. 

See  Agents. 


POWERS  OF  SALE. 

See  Mortgages. 


PRESCRIPTION. 

See  Easements. 


PRODUCTION,  COVENANTS  FOR. 

See  Title  Deeds. 


PROTECTION  ORDER. 

See  Judicial  Sepaeation  akd  Pkotection  Orders. 


PROTECTOR. 

See  Entail. 


PUBLIC  HOUSE. 

Upon  the  sale  of  a  public-house  as  a  going  concern,  time 
is  of  the  essence  of  the  contract,  and  the  vendor  is  bound  to 
have  a  valid  and  effectual  licence  existing  at  the  date  fixed 
for  completion  which  he  can  indorse  in  the  usual  way,  and 
upon  or  in  respect  of  which  the  purchaser  can  apply  at  onc0 
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for  interim  protection  tinder  the  licensing  Act,  1842  {f)y 
at  the  next  special  sessions  {g), 

A  covenant  bj  the  assignor  of  the  lease  of  a  public-house 
for  himself,  his  executors,  administrators,  and  assigns  to 
purchase  from  the  brewer  all  beer  consumed,  though  saoh 
covenant  is  not  contained  in  the  lease,  is  binding  in  equity 
upon  an  assignee  with  notice  (A). 

Where  there  was  a  covenant  in  a  lease  by  a  lessee  of  a 
public-house  that  he  would  not  during  the  term  of  the  lease 
directly  or  indirectly  buy,  sell,  or  dispose  of  upon  the  premises 
any  ales  or  stout  other  than  such  as  should  have  been  bond 
fide  purchased  of  the  lessors,  or  from  them  or  either  of  them, 
either  alone  or  jointly  with  any  other  person  or  persons  who 
might  thereafter  become  a  partner  or  partners  with  them  or 
either  of  them,  provided  they  or  he  should  at  such  time  deal 
in  or  vend  such  liquors  as  aforesaid,  and  be  wiUing  to  supply 
the  same  to  the  lessee  of  good  quality  and  at  the  fair  current 
market  price,  it  was  held,  first,  upon  the  construction  of  the 
covenant,  that  the  benefit  of  it  was  not  restricted  either  to 
assigns  carrying  on  the  same  brewer's  business  as  the  lessors, 
or  to  assigns  who  themselves  made  beer ;  secondly,  that  the 
covenant  was  not  a  personal  covenant  incapable  of  assignment, 
but  a  covenant  relating  to  the  way  in  which  the  business  at  a 
particular  house  was  to  be  carried  on,  and  accordingly  a  cove- 
nant running  with  the  land  and  enforceable  by  the  owner  of 
the  reversion  on  the  lease  (t). 

Where  the  lessee  of  a  public-house  covenanted  with  his 
lessor  that  he,  his  executors,  administrators,  or  assigns,  would 
not  wilfully  do  or  suffer  any  act  or  thing  which  might  be  a 
breach  of  the  rules  and  regulations  estabKshed  by  law  for  the 
conducting  of  licensed  pubKc-houses,  or  be  a  reasonable  ground 
for  the  withdrawal  or  withholding  all  or  any  of  the  Hcenoes 
for  the  sale  of  beer  or  ale,  wines,  and  spirituous  Uquors 

(/)  6  &  6  Vict.  c.  44,  8.  1.  (A)  Luker  t.  Dmnx6,  7  Ch.  D.  227  ; 

{3)  Tadeaster  Tower  Brewery  Co.  t.  47  L.  J.  Ch.  174 ;  37  L.  T.  827  ;  26 

mUon,  (1897)  1  Oh    706  ;  66  L.  J.  ^(.^i;^^      ^,^^  ,,  oh.  D.  608  ; 

Ch.  402  ;  76  L.  T.  469  ;  45  W.  R.  69 X.  J.  Ch.  477  ;  62  L.  T.  502 ;  38 

428  ;  61  J.  P.  360.  W.  R.  433. 
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therein,  and  the  lessee  assigned  the  tenn  to  the  defendants, 
who  underlet  the  premises,  it  was  held  that  the  term 
'^ assign''  in  the  covenant  did  not  inclade  an  underlessee, 
and  that  the  defendants  were  not  liable  for  a  breach  of  the 
covenant  in  respect  of  offences  committed  by  their  under- 
lessee  {k). 

Beqmaitions. 

1.  It  18  assumed  that  the  vendors  will  on  the  day  fixed  for 
completion  hand  over  the  licence  of  the  hotel  duly  indorsed 
to  enable  the  purchaser  to  apply  for  interim  protection  under 
the  Licensing  Act^  1842. 

2.  It  is  understood  that  the  Lion  Hotel  is  a  free  housCy 
and  that  the  vendor  is  under  no  restfnction  in  connection 
with  it. 


FUBCHASEB. 

See  Vendor  and  Pukchaser,  Bankruptcy  and  Death 

OP,  BEFORE  Completion. 


aUASI-ENTAIL. 

See  Life  Estate. 


BATES  AND  TAXES. 

Bates  and  taxes  are,  in  general,  apportionable,  but  it  is 
usual  in  contracts  and  conditions  of  sale  to  provide  expressly 
for  apportionment.  The  rates  and  taxes  due  prior  to  com* 
pletion  do  not,  as  a  rule,  affect  a  purchaser,  as,  with  the 
exception  of  the  water  rate  in  certain  cases  mentioned  below, 
they  do  not  constitute  a  charge  upon  the  property:  the 
subject  is,  nevertheless,  of  some  importance  in  connection 

[k)  Bryant  y.  Kancoek,   (1898)   1  Q.  B.  716 ;  67  L.  J.  Q.  B.   607 ;   78 
L.  T.  397 ;  46  W.  B.  386. 
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with  the  tenancies  of  property  sold  which  is  let  on  lease  or 
otherwise,  and  it  may  not,  therefore,  be  out  of  place  to  give 
a  short  statement  relating  to  rates  and  taxes  most  commonly 
payable. 

-  Poor  Bate. — ^This  rate,  originated  by  the  Poor  Relief  Act; 
1601  (/),  is  a  personal  liability  of  the  occupier  of  lands. 
Provision  is  made  by  the  Poor  Bate  Assessment  and  Collec- 
tion Act,  1869  (m),  for  apportioning  the  rato  between  succes- 
sive occupiers.  The  owner  may  be  rated  in  certain  oases  (n). 
Unoccupied  houses  are  not  liable. 

General  District  Bate. — This  rate  is  levied  under  the  pro- 
visions of  the  Public  Health  Act,  1875  (o).  It  is,  in  general, 
payable  by  the  occupier,  though  the  owner  may  be  rated  in 
certain  cases  (p).  The  Act  contains  provisions  for  apportion- 
ing the  rate  between  successive  occupiers  {q).  Unoccupied 
houses  are  not  liable. 

Highway  Bate. — This  rate  is  levied  under  the  Highway 
Act,  1835  (r),  as  amended  by  the  Highway  Act,  1862  (^),  the 
Highway  Act,  1864  (t),  and  the  Highway  Bate  Assessment 
and  Expenditure  Act,  1882  {u).  The  occupier  is,  in  general, 
liable  to  pay  it.  The  rate  is  collected  in  the  same  way  as  the 
poor  rate,  but  the  owner  may  be  rated  in  certain  cases  (or). 

A  highway  rate  may  also  in  certain  cases  be  levied  under 
the  PubUc  Health  Act,  1875  (y). 

Private  Improvement  Bate. — This  rate  is  levied  under  the 
provisions  of  the  Public  Health  Act,  1875  (2).  It  is  payable 
by  the  occupier,  who  is  permitted,  apart  from  special  contract, 
to  deduct  three-fourths  of  the  amount  from  his  rent,  if  it  be  a 
rack-rent,  and,  if  less  than  rack-rent,  he  may  deduct  such 
proportion  of  three-fourths  of  the  rate  as  his  rent  bears  to  a 
tack-rent  (fl). 

:     (0  43  Eliz.  0.  2.  (»)  26  &  26  Vict.  c.  61. 

(m)  32  &  33  Vict.  c.  41,  8.  16.                  (t)  27  &  28  Vict.  c.  101, 

(w)  32  &  33  Vict.  c.  41.  («)  46  &  46  Vict.  c.  27. 

(o)  38  &  39  Vict.  0.  66,  88.  209—  (x)  Ibid,  8.  3. 

212.  {v)  38  &  39  Vict.  o.  65,  as.  216 

(p)  Ibid.  B,  211  (1).  and  217. 

{q)  Ibid.  8.  211  (3).  .                    (z)  Ibid.  88.  213—216. 

(r)  6  &  6  WiU.  4,  c.  60.  (a)  Ibid.  8.  214.  . 
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lighting  Bate.-^This  rate  may  in  oertain  oases  be  levied 
under  the  Lighting  and  Watching  Aot,  1833  (6).  It  falls 
upon  the  occupier. 

Watch  Bate. — ^This  rate  may  in  certain  cases  be  levied  in 
boroughs  under  the  provisions  of  the  Municipal  Corporations 
Act,  1882(c). 

Sewers  Bate. — ^This  rate  may  be  levied  under  the  provisions 
of  the  Sewers  Act,  1841  {d).  It  is  collected  from  the  occu- 
pier, who  may,  apart  from  agreement,  deduct  the  amount 
paid  from  the  rent. 

County  Bates. — ^These  rates,  which  are  payable  by  the 
occupier,  are  regulated  by  the  County  Rate  Act,  1852  (e), 
the  County  Bate  Act,  1858  (/),  and  the  County  Kate  Act, 
1866  (g). 

.  Water  Bate. — This  rate  is  in  general  payable  by  the  occu- 
pier, but  the  Waterworks  Clauses  Act,  1847  (A),  makes  the 
owners  of  all  dwelling-houses,  the  annual  value  of  which  does 
not  exceed  10/.,  liable  to  the  payment  instead  of  the  occupier. 
The  private  Act  incorporating  a  water  company  may  also 
make  the  owner  liable  instead  of  the  occupier,  where  the  rent 
amounts  to  a  greater  sum  than  10/.,  e.  g.y  the  East  London 
Waterworks  Act,  1853  {{),  makes  the  owner  and  not  the 
occupier  liable  where  the  rent  does  not  exceed  20/.  lix  all 
.cases  where  the  owner  and  not  the  occupier  is  liable  by  law 
or  agreement  with  the  company  to  the  payment  of  the  water 
rate  in  respect  of  any  dwelling-house,  such  water  rate  and 
interest  is  a  charge  on  the  dwelling-house  in  priority  to  all 
other  charges  affecting  the  premises,  and  the  amount  may  be 
-recovered  with  costs  from  the  owner  or  the  occupier  for  the 
time  being ;  but  no  proceedings  can  be  taken  against  the 
occupier  until  after  notice,  and  no  greater  sum  than  the  rent 
due  can  be  recovered  from  the  pccupier,  who  is  permitted  to 

(b)  3  &  4  Will.  4,  c.  90.  (/)  21  &  22  Vict.  c.  33. 

{e)  45  &  46  Vict.  c.  60,  88.  197—  (^)  29  &  30  Vict.  c.  78. 

^%  4  &  6  Vict.  c.  45.  (*)  1^  *  11  ^^^*-  ^-  17'  «•  72- 

(e)   15  &  16  Vict.  c.  81.  (0  16  &  17  Vict.  c.  olxvi.  8.  81. 

"     J.  ....'.    ,  ^  S. 
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deduct  the  amount  paid  from  his  rent  (A).  The  effect  of  this 
is,  that  not  only  is  the  amount  duo  for  arrears  a  charge  upon 
the  premises,  but  a  purchaser  of  the  freehold  is  liable  to  a 
personal  action  at  the  suit  of  the  waterworks  company  to 
recover  such  arrears  (f), 

Ketropolitan  Oas  Bate. — ^This  rate  is  payable  by  the  ooca- 
pier,  and  is  regulated  by  the  Metropolitan  Gas  Act,  1860  {m). 
The  ftneen's  Taxes  consist  of  land  tax  and  property  tax, 
Schedule  A. ;  property  tax,  Schedule  B.  (n),  inhabited 
house  duty  (o).  The  only  one  of  these  taxes  calling  for 
specicd  mention  is  the  property  tax,  Schedule  A.  This  tax 
is  paid  by  the  tenant,  who  may  deduct  it  from  his  rent,  even 
although  his  lease  may  contain  an  express  covenant  by  him 
to  pay  it ;  and  tenants  who  are  called  upon  to  pay  arrears 
due  from  former  occupiers  may  also  deduct  the  sum  so 
paid  (p). 

Apart  from  a  covenant  to  pay  rates  and  taxes,  the  tenant 
may  deduct  from  his  rent — 

(1)  Three  fourths  of  private  improvement  rate. 

(2.)  Sewers  rate. 

(3.)  Land  tax. 

(4.)  Property  tax.  Schedule  A. 
A  covenant  to  pay  all  rates,  taxes,  and  assessments  includes 
land  tax  and  sewers  rates  (q) ;  but  a  covenant  by  a  tenant  to 
pay  "  all  rates,  taxes,  and  assessments  whatsoever,  which  now 
are  or  during  the  term  shall  be  imposed  or  assessed  upon  the 
premises,  or  the  landlords  or  tenants  in  respect  thereof,  by 
authority  of  Parliament  or  otherwise,  except  the  landlord's 
property  tax,"  does  not  include  expenses  of  paving,  &o.  re- 
covered in  a  summary  manner  under  the  Public  Health  Act, 


(k)  The  Water  GompanieB'  Bega- 
lation  of  Powers  Act,  1887  (50  &  51 
Vict.  c.  21),  B.  4. 

(/)  £(ut  Lofidon  JFatertcorks  Co.  ▼. 
Kellerman,  (1892)  2  Q.  B.  72  ;  67  L. 
T.  319  ;  56  J.  P.  773. 

(m)  23  &  24  Vict.  c.  125. 

(n)  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  as  amended  hj  Income 
Tax  Act,  1853  (16  &  17  Vict.  c.  34). 


(o)  House  Tax  Act,  1851  (14  k  15 
Vict.  0.  36). 

{p)  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  8s.  60  and  103;  Income 
Tax  Act,  1853  (16  &  17  Vict.  c.  34), 
R.  35  ;  and  the  Ite7enue  (No.  I)  Act, 
1864  (27  &  28  Vict.  c.  18),  s.  15. 

(?)  jM^field  Y.  WhiU,  27  B.  B. 
745 ;  Bj.  &  M.  246 ;  Mtuming  y. 
Zum,  2  G.  &  E.  13. 


Rates  andl  Taxes — ^Reconveyance.         259 

1875  (r).  And  where  the  agreement  is  for  the  tenant  to  pay 
all  taxes,  parochial  and  parliamentary^  he  is  not  bound  to 
pay  the  sewers  rate  (s). 

See  Land  Tax — ^Street  Improvements. 

Beqnisitions. 

1.  The  last  receipt  for  all  rates  and  taxes  payable  in 
respect  of  the  property  sold  must  be  produced.  An  appor^ 
tionment  must  be  made  of  the  acciming  rates  and  taxes^  and 
the  vendor  must  pay  the  amount  attnbutable  to  the  period 
before  the  date  fixed  for  completion. 

2.  The  purchaser  tcill  require  the  last  receipt  for  water 
rate  to  be  produced  on  completion. 

3.  Is  there  any  private  improvement  rate  payable  in 
respect  of  the  property  sold  ? 


BECEIFT. 

See  Consideration. 


RECITALS. 

See  Estoppel. 


BECONYEYANCE. 

As  soon  as  the  amount  secured  by  a  mortgage  (that  is  to 
say,  the  principal  and  interest  and  mortgagee's  costs,  charges, 
and  expenses)  has  been  discharged,  the  mortgagor  is  entitled 
to  a  reconveyance  of  the  legal  estate  if  vested  in  the  mort- 

(r)  38  &  39  Vict.  o.  66,  8.  160 ;  (»)  Pahner  t.  EaHth,  14  L.  J.  Ex. 

BayU»  T.  Jifiaens,  (1898)  2  Q.  B.  316  ;       266 ;  14  M.  &  W.  428. 
67  L.  J.  Q.  B.  793. 

s2 
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gagee*  If  there  is  no  legal  estate  vested  in  the  mortgagee, 
the  interest  of  the  mortgagee  determines  as  soon  as  the 
amount  seoured  has  been  discharged,  and  no  reconvejanoe  is 
necessary. 

In  the  case  of  copyholds  mortgaged  only  by  means  of  a 
covenant  to  surrender,  a  mere  receipt  for  the  mortgage  money 
is  all  that  is  required  to  vacate  the  mortgage ;  and  if  they  be 
mortgaged  by  means  of  a  conditional  surrender  and  the  mort- 
gagee has  not  been  admitted,  an  entry  on  the  court  rolls  of 
a  memorandum  of  satisfaction  is  sufficient  to  make  void  such 
conditional  surrender.  If,  however,  the  mortgagee  has  been 
admitted,  he  must  re-surrender  to  the  use  of  the  mortgagor, 
who  must  again  be  admitted  as  tenant  on  the  rolls. 

In  the  case  of  a  mortgage  by  demise  of  a  term,  as  soon 
as  the  mortgage  money  has  been  pcdd  off  the  term  becomes 
satisfied  within  the  meaning  of  the  Satisfied  Terms  Act, 
1845  (m),  and  no  reconveyance  is  necessary. 

Where  a  mortgage  has  been  made  to  a  building  or  friendly 
society,  a  mere  receipt  for  the  mortgage  money  is  sufficient 
to  revest  the  estate  in  the  person  entitled  to  the  equity  of 
redemption  {x) ;  and  a  reconveyance  by  a  building  society  is 
exempt  from  stamp  duty  (^).  The  right  to  exemption  is 
not  lost  by  reason  of  the  trustees,  for  the  purpose  of  the 
dissolution  of  a  society,  being  joined  as  parties  to  the 
reconveyance  (2). 

Where  the  money  due  upon  a  mortgage  has  been  paid  to 
the  mortgagee,  but  no  reconveyance  has  been  executed,  the 
mortgagor  becomes,  from  the  date  of  such  payment,  a  tenant 
at  will  to  the  mortgagee,  and  the  legal  estate  of  the  mort- 
gagee is  extinguished  by  13  years'  adverse  possession  of  the 
mortgagor  (a). 

(m)  8  &  9  Vict.  0.  112.  (z)  The  Old  Battersea  and  DutriH 

\x)  Building  Societies  Act,  1874  Building  Society  y.  The  Commistimen 

(37  k  38  Vict.  o.  42,  s.  42) ;  6  &  7  of  Inland  Bevenue,  (1898)  2  Q.  B.  294; 

Will.  4,  0.  32,  8.  6 ;  Friendly  Socie-  67  L.  J.  Q.  B.  696  ;  78  L.  T.  746. 

ties  Act,  1896  (69  &  60  Vict.  c.  25),  (a)  Sand*  to  Thompwn,  22  Gh.  D. 

B.  63  (1)  ;  38  &  39  Vict.  c.  60,  s.  16  614 ;  62  L.  J.  Ch.  406 ;  48  L.  T. 

(7).  210  ;  31  V7.  R.  397  ;  Real  Propei^ 


6 


{v)  87  &  38  Vict.  0.  42,  s.  41 ;      LimitatioD  Act,  1833  (8  &  4  WHl.  4, 
k  7  Will.  4,  c.  32,  b.  37.  o.  27),  s.  26. 
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Anj  person  who  has  any  interest,  however  slight,  in  the 
mortgaged  property  is  entitled  to  pay  off  the  mortgage  and 
call  for  a  oonveyanoe,  and  this  right  is  not  confined  to  persons 
claiming  under  the  mortgagor,  and  even  a  person  Who  has 
acquired  a  statutory  title  by  possession  may  exercise  it  (6). 

A  mortgagor  or  incumbrancer  on  redeeming  may  now, 
whenever  the  mortgage  was  executed,  notwithstanding  any 
stipulation  to  the  contrary,  require  the  mortgagee  to  transfer 
the  mortgage  to  a  third  person  {c). 

See  Building  Societies — Friendly  Societies. 

Beqnisitions. 

1.  On  the  payment  off  of  the  mortgage  money  secured  on 
the  WJiiteacre  Farm  no  reconveyance  appears  to  Mve  been 
executed.  The  mortgagee  must  he  a  party  to  the  conveyance 
to  the  purchaser  so  as  to  pass  the  legal  estate  vested  in  him. 

2.  As  no  reconveyance  of  Blackacre  has  ever  been  executed^ 
and  as  the  mortgage  money  was  paid  off  mthin  13  years 

from  the  present  time^  the  vendor  must  deliver  a  further 
abstract  showing  in  whom  tlie  legal  estate  in  the  premises  is 
now  vested^  and  such  person  must  concur  in  the  conveyance 
to  the  purchaser. 


BECOVESIES. 

See  Fines  and  Recoveries. 


BE-ENTBY. 

See  Leasehold  Property. 


[b)  FUieher    y.  Bird,  Fialier  on      (44    &   45  Viot.  c.  41),  B.   16,  as 
Mortgages,  6ih  edit.  para.  2060.  amended  by  the  ConyeTanoing  Act, 

(«)  The  Conyeyaiunng  Act,  1881       1882  (46  &  46  Vict.  c.  39),  s.  12. 
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BEOISTBATION  OF  DEEDS  AND  WILLS. 

(i)  Hiddlesez. 

The  Middlesex  Eegistry  Act,  1708  (rf),  provides  for  the 
registration  of  all  deeds,  conveyances,  and  wills  whereby  any 
hereditaments  in  the  county  of  Middlesex  may  be  in  any 
way  affected.  It  is  to  be  observed  that  only  deeds,  con- 
veyances, and  wills  require  registration,  and  where  there  is 
merely  an  equitable  mortgage  created  by  deposit  of  titie  deeds 
there  is  no  instrument  to  register. 

A  purchaser  for  value  who  has  notice  of  a  prior  unregistered 
assurance  cannot  obtain  priority  to  such  unregistered  assur- 
ance by  registering  his  own  deed  first.  In  such  a  case  the 
latter  purchaser  is  compelled  to  hold  the  legal  estate  he  has 
thus  acquireJi  as  trustee  for  the  former  purchaser  (e) ;  but  the 
mere  entry  on  the  register  does  not  itself  constitute  notice, 
and  a  mortgagee  who  obtains  the  legal  estate  will  not  lose 
his  priority  in  consequence  of  a  prior  registered  equitable 
incumbrance  of  which  he  had  no  notice  when  he  advanced 
his  money  (/). 

In  the  case  of  a  will,  a  devisee  has  six  months  from  the 
death  of  a  testator  dying  within  Great  Britain,  and  three 
years  from  the  death  of  one  dying  at  sea  or  beyond  the  seas, 
within  which  to  register  the  will.  If  the  will  be  not  registered 
within  the  prescribed  time,  an  assurance  for  value  from  the 
heir-at-law  takes  priority  over  an  assurance  from  the  devisee. 
The  doctrine  of  notice  applies  in  this  case  as  well  as  in  the 
case  of  deeds,  and  a  purchaser  having  notice  of  a  will  cannot 
gain  priority  over  the  devisees  by  registering  a  conveyance 
from  the  heir-at-law,  but  is  considered  a  trustee  for  the 
devisees. 

The  Act  does  not  extend  to  copyhold  estates,  or  to  any 
leases  at  a  rack-rent,  or  to  any  lease  not  exceeding  21  years 
where  the  actual  possession  and  occupation  goes  along  with 

(d)  7  Anne,  o.  20..  T.  176. 

{e)  Le  Neve  y.  Le  Neve^  1  Ves.  sen.  (/)  Bedford  y.  Backhoute,  2  £q. 

64  ;  3  Atk.  646  ;  Amb.  436  ;  2  W.  &      Abr.  615  ;  Kelynge,  5. 


Bbgistration  of  D££D0  and  Wills.         263 

{he  lease,  or  to  any  of  the  chambers  in  Serjeant's  Inn,  the 
Inns  of  Court  or  Inns  of  Ghanoery  (g)j  nor  to  lands  in  the 
City  of  London. 

(ii)  Torksiiire. 

The  registration  of  instroments  relating  to  lands  in  York- 
shire vas  originally  provided  for  by  various  statutes  during 
the  first  half  of  the  18th  century  {h).  Such  statutes  are  now 
repealed  and  consolidated  by  the  Yorkshire  Eegistries  Act, 
1884  {%).  The  equitable  rules  with  regard  to  notice,  which, 
as  stated  above,  still  apply  to  lands  in  Middlesex,  prevailed 
up  to  the  31st  December,  1884,  under  the  repealed  statutes. 

All  assurances  registered  under  the  Act  of  1884  have 
priorities  according  to  the  date  of  registration,  and  every  will 
entitled  to  be  registered  under  the  Act  has  priority  according 
to  the  date  of  the  death  of  the  testator  if  registered  within 
six  months,  or,  if  not  so  registered,  according  to  the  date  of 
registration.  All  priorities  given  by  the  Act  have  full  effect 
except  in  case  of  fraud,  and  no  persons  claiming  any  legal  or 
equitable  interest  by  priority  of  registration  lose  such  priority 
in  consequence  of  their  having  been  affected  with  actual  or 
constructive  notice  {k). 

Notice  of  a  will  may  be  registered  in  cases  where  the 
devisees  are  unable  to  register  the  will  within  six  months, 
and  in  such  cases  the  subsequent  registration  of  the  will  may 
take  place  within  two  years  of  the  testator's  death,  and  the 
date  of  the  registration  of  the  notice  is  deemed  to  be  the  date 
of  registration  of  the  will  (/). 

The  tacking  of  mortgages,  which,  after  having  been 
abolished  as  regards  lands  generally  by  the  Vendor  and 
Purcbaser  Act,  1874  (m),  had  been  re-introduced  by  the 
Land  Transfer  Act,  1875  (n),  was,  by  the  Yorkshire  Eegistry 
Act,  1884,  abolished  as  regards  lands  in  Yorkshire  (o). 

(^)  7  Anne,  c.  20,  8.  17.  (k)  Jhid.  s.  14. 

(A)  2  &  3  Anne,  c.  4 ;  6  Anne,  (/)  Ibid.  8.  11. 

0.  20  ;  6  Anne,  c.  02 ;  vid  8  Geo.  2,  (m)  87  &  38  Vict.  c.  78,  8.  7, 

0.  6.  («)  38  &  39  Viot.  c.  87,  8.  129. 

(t)  47  &  48  Viot.  c.  64.  (o)  47  &  48  Vict.  c.  64,  8.  16. 
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Unlike  the  Middlesex  Aot,  the  Yorkflhire  Acts  apply  to 
equitable  mortgages,  but  they  do  not  apply  to  lands  of  copy- 
hold tenure  or  to  leases  not  exceeding  twenty-one  years. 

(iii) ,  As  to  both  Middlesex  and  Torkshire. 

Where  the  will  of  a  testator  devising  land  in  Middlesex  or 
Yorkshire  has  not  been  registered  within  the  period  allowed 
by  law,  an  assurance  of  such  land  to  a  purchaser  or  mortgagee 
by  the  devisee,  or  by  some  one  deriving  title  under  him  if 
registered  before,  takes  precedence  of  any  assurance  from  the 
testator's  heir-at-law  (p). 

The  Middlesex  and  Yorkshire  Registry  Acts  do  not  apply 
to  lands  registered  under  the  Land  Transfer  Act,  1875  (^), 
but  do  apply  to  estates  and  interests  excepted  from  the  effect 
of  registration  under  a  possessory  or  qualified  title,  and  to 
the  unregistered  reversion  on  a  registered  leasehold  title,  and 
to  dealings  with  incumbrances  created  prior  to  the  registration 
of  the  land  (r). 

(iv)  The  Bedford  Level. 

Assurances  relating  to  land  situate  in  the  district  known 
as  the  Bedford  Level  require  registration  in  the  Bedford 
Level  office  {a) ;  but  even  if  not  so  registered  they  are  valid 
for  all  purposes  except  for  entitling  the  grantees  to  the  pri?i- 
leges  conferred  by  the  Act  (t). 

Sequisition. 

JVo  memorandum  of  the  registration  in  Middlesex 
[^Yorkshire']  of  the  conveyance  to  the  vendor  is  abstracted. 
Has  this  deed  been  registered  ?  If  it  has^  tc/iat  is  tJie 
reference  ?  If  notj  it  must  be  at  once  registered  at  tlte 
tendor^s  expense, 

(p)  Vendor  and   Pnrohaaer  Act,  61  Vict.  c.  65),  Sohed.  1. 
1874  (37  &  38  Vict.  c.  78),  s.  8.  («)  15  Gar.  2,  c.  17,  a.  8. 

{q)  38  &  39  Vict.  c.  87,  8.  127.  (0   W'iilit  t.  Brown,  8  L.  J.  Ch. 

(r)  Land  Transfer  Act,  1897  (60  &  321 ;  10  Sim.  127. 
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BELEASK 

A  release  is  a  discharge  or  oonveyance  of  a  jaian's  right  in 
lands  or  tenements  to. a  person  who  .has  abreadj  an  estate 
therein.  It  can  only  be  made  by  deed.  A  joint  tenant  or 
coparcener  may  release  his  undivided  share  to  his  or  her  co^ 
owner ;  but  as  tenants  in  common  hold  separate  shares  they 
cannot  release  to  one  another.  A  reversion  or  remainder  or 
any  other  expectant  estate  may  be  released,  as  also  may  such 
rights  as  easements,  profits  d  prendrCy  and  rentcharges. 

The  old  form  of  conveyance  by  lease  and  release  is  still 
bcoasionally  met  with  in  the  perusal  of  abstracts.  The  lease 
consists  of  a  bargain  and  sale  for  a  year  of  the  property  pro- 
posed to  be  conveyed,  expressed  to  be  for  a  nominal  conside- 
ration paid  by  the  bargainee  to  the  bargainor.  The  effect  of 
this  was  to  transfer  the  use,  and  this,  under  the  Statute  of 
Uses  («),  passed  the  legal  estate  to  the  bargainee  for  one 
year,  and  enabled  the  bargainor  to  subsequently  release  to 
the  bargainee,  thus  obviating  the  necessity  of  livery  of  seisin. 
The  lease  was  required  by  the  Statute  of  Frauds  to  be  in 
writing  (p),  but  prior  to  the  1st  January,  1845,  there  was  no 
necessity  for  its  being  by  deed.  Since  that  date,  however,  a 
deed  has  been  necessary  for  the  lease  {x)^  as  it  always  has 
been  for  the  release. 

The  release  usually  contained  a  recital  of  the  lease,  and 
such  a  recital  contained  in  a  release  executed  before  the  15th 
May,  1841,  is  conclusive  evidence  that  the  lease  was  made 
and  executed  {x).  A  new  kind  of  conveyance  was  introduced 
by  a  statute  passed  in  1841.  It  consisted  of  a  release 
expressed  to  be  made  in  pursuance  of  that  Act  (y),  and 
operated  at  law  and  in  equity  in  all  respects  as  if  the 
releasing  parties  had  executed  the  usual  lease  for  a  year, 
although  no  such  deed  was  in  fact  executed.     The  Act 


(m)  27  Hen.  8,  o.  10.  (a;)  7  &  8  Vict.  c.  76,  8.  4  ;  8  &  9 

(p)  29  Oar.  2,  c.  3.  Vkt.  o.  106,  «:  3.      ' 

.(y)  4  &  6  Vict.  o.  21.       .....    ;; 
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applied  to  all  releases  executed  on  or  after  ISth  May,  1841, 
and  before  the  7th  August,  1874,  when  it  was  repealed  (z). 

Another  form  of  conveyanoe  which  it  is  convenient  to 
mention  here  was  introduced  by  ^^  An  Act  to  Simplify  the 
Transfer  of  Property  "  (a) ;  by  such  Act  every  person  or  cor- 
poration was  enabled  to  convey  by  deed,  without  livery  of 
seisin,  or  enrolment,  or  a  prior  lease,  all  such  freehold  laad 
as  he  might,  before  the  passing  of  the  Act,  convey  by  lease 
or  release.  It  was  only  in  operation  from  the  1st  January, 
1845,  until  the  30th  September  of  the  same  year,  when  the 
Real  Property  Act,  1845,  provided  that  all  corporeal  here- 
ditaments should,  as  regards  the  immediate  freehold  thereof, 
be  deemed  to  lie  in  grant  as  well  as  livery  (6). 

Bequiflitions, 

1.  The  release^  dated  the  let  May^  1841,  does  not  contain 
a  recital  of  the  lease  upon  ichich  it  was  intended  to  have  been 
founded.     Was  any  such  lease  ever  executed  f 

2.  The  release^  dated  1843,  is  not  eapressed  to  be  made 
in  pursuance  of  the  statute  4  8f  5  Vict.  c.  21,  and  could 
noty  therefore^  operate  under  that  Act.  Was  any  lease  ever 
executed  upon  which  such  release  acas  founded? 

3.  Although  the  release  of  1843  was  not  founded  on  a 
lease  for  a  year^  and  was  not  expressed  to  be  made  in  pur* 
suance  of  the  statute  4  <^  5  Vict.  c.  21,  unless  some  a^now- 
kdgment  of  the  right  of  the  releasor  has  been  given  the 
vendor  would  appear  to  have  acquired  a  statutoty  title. 
A  statutory  declaration  must  be  mads  proving  that  no  such 
acknowledgment  has  been  given. 


KEMAINDEBS. 

See  CoNTiKGENT  Remainders. 


(e)   Statnte    Law    Reviaon    Act         (a)  7  &  8  Vict.  o.  76,  8.  2. 
(No.  2],  1874  (37  &  S8  Yiot.  o.  96).  [b)  8  &  9  Vict.  c.  106,  88.  1,  2. 
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REMOTENESS  OF  LIMITATION. 

See  Perpetuities, 


BENT. 

See  Apportionment — ^Limitation,  Statutes  of. 


BENTCHABOES. 

See  Annuities  and  Rentcharges. 


BESCISSION. 

Misrepresentation  by  a  vendor  which  is  fraudulent,  or  the 
fraudulent  concealment  of  a  material  fact  which  a  purchaser 
has  no  means  of  knowing,  is  a  ground  for  rescission  of  a 
contract  for  sale  of  real  estate,  even  after  completion  {c).  It 
is  not  necessary,  in  order  to  have  an  executory  contract  set 
aside  on  the  ground  of  misrepresentation,  to  prove  that  the 
party  who  obtained  the  contract  knew  at  the  time  the  repre- 
sentation was  made  that  it  was  false  {d). 

Where  a  contract  contains  a  condition  that  if  any  requisi- 
tion is  persisted  in  the  vendor  may  rescind,  and  that  if  any 
mistake  shall  appear  to  have  been  made  in  the  description  of 
the  property  or  of  the  vendor's  interest  in  it,  such  mistake 
shall  not  vitiate  the  sale,  but  compensation  shall  be  given, 
the  vendor  has  a  right  to  rescind  on  an  objection  being 
persisted  in,  and  specific  performance  with  compensation 
will  not  be  ordered  {e) ;  but  where,  fraud  being  absent,  such 
a  contract  is  executed  and  it  is  too  late  to  obtain  rescission,  a 


{e)  Edwards  v.  MeLeay,  14  R.  R.  v.  Rurd,  20  Ch.  D.  1 ;  61  L.  J.  Ch. 

2G1  ;  G.  Coop.  312 ;  2  Sw.  287.  113  ;  46  L.  T.  486 ;  30  W.  R.  251. 

(rf)  Ueeu  Siver  Silver  Mining  Co,  v.  {s)  Mawsm  v.  FUteher,  L.  R.  6  Ch. 

Smith,  L.  R.  4  H.  L.  64  ;  39  L.  J.  91 ;  40  L.  J.  Ch.  131 ;  23  L.  T.  646  ; 

Ch.  849 ;  17  W.  R.  1042 ;  £edffrave  19  W.  R.  141. 
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condition  for  compensation  will  still  be  enf orceable^  unless  so 
expressed  as  to  be  limited  to  defects  discovered  before  the 
conveyance  (/). 

A  vendor  cannot  rescind  nnder  a  condition  for  rescission 
if  the  purchaser  who  has  taken  objection  waives  it  promptly 
on  being  informed  of  the  inability  of  the  vendor  to  comply 
with*  it  (^). 

Where  property  is  sold  subject  to  a  condition  empowering 
the  vendor  by  notice  to  rescind  the  sale  if  any  objection 
should  be  insisted  on  which  the  vendor  is  unable  or  un- 
willing to  remove,  and  the  purchaser  insists  on  an  objection 
(such  as  misrepresentation,  which  the  Court  finds  did  not 
exist),  it  is  not  too  late  for  the  vendor  to  give  notice  of 
rescission  immediately  after  the  writ  has  been  issued  in  an 
action  by  the  purchaser,  and  it  makes  no  difference  that  the 
power  to  rescind  is  not  by  the  condition  expressed  to  arise, 
notwithstanding  any  intermediate  litigation  (A).  A  vendor 
must,  in  order  to  annul  a  contract  on  the  ground  of  un- 
willingness, show  some  reasonable  ground  for  such  unwilling- 
ness. He  cannot  annul  the  contract,  brevi  manu^  without 
attempting  to  answer  any  of  the  requisitions  made  by  the 
purchaser  {g).  The  right  to  rescind  under  such  a  condition 
may  be  lost  by  waiver  or  acquiescence  in  the  contract ; 
therefore,  in  replying  to  such  a  requisition,  the  vendor's 
solicitor  should  take  care  to  expressly  reserve  the  right  of 
the  vendor  under  the  condition. 

The  usual  condition  for  rescission  does  not  enable  a  vendor 
to  rescind  the  contract  in  a  case  where  he  fails  to  show  any 
titie  whatever  (t),  nor  where  the  purchaser  merely  insists 
upon  an  incumbrance  being  discharged. 


(/)  Clayton  v.  Leech,  41  Cb.  D.  {h)  Uaaet  v.  Totcell,  (1898)  2  Ch. 

103 ;  61  L.  T.  69 ;  37  W.  R.  668.  286 ;  67  L.  J.  Ch.  608 ;  78  L.  T.  619. 

{g)  Duddell  y.  Simptotiy  L.   B.  2  (i)  Bowman  v.  Syland,  8  Ch.  D. 

Ch.  102 ;  36  L.  J.  Ch.  70  ;  16  L.  T.  688 ;  47  L.  J.  Ch.  681 ;  39  L.  T.  90 ; 

305 ;  15  W.  E.  116.  26  W.  B.  877. 
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BESTBAINT   ON   ANTICIPATION. 

See  Anticipation,  Restraint  against. 


BESTBICTIONS  AS  TO  USER  OF  LAND. 

Apart  from  coyenants  entered  into  by  lessor  or  lessee,  the 
rules  relating  to  which  stand  on  an  altogether  different 
footing,  a  restriction  as  to  user  of  land  may  arise — (1)  by  an 
agreement  entered  into  by  an  owner  of  land ;  (2)  by  pur- 
chaaing  with  notice  of  such  an  agreement  entered  into  by  a 
former  owner ;  (3)  by  statute. 

The  burden  of  an  affirmative  covenant,  that  is  to  say,  a 
ooTenant  to  do  some  act,  such  as  to  build  a  wall,  never  runs 
with  the  land,  and  a  purchaser  even  with  notice  will  not  be 
bound  by  it  {k).  But  where  a  purchaser  takes  land  in  respect 
of  which  a  restrictive  covenant  of  a  negative  description  has 
been  entered  into  by  a  former  owner,  he  is  bound  by  it  in 
equity  unless  he  obtains  the  legal  estate  for  value  without 
notice  (/ ) .  Cases  of  this  description  frequently  arise  in  relation 
to  building  estates  where  the  vendor  has  sold  plots  to  different 
persons,  and  if  the  restrictions  were  meant  for  the  benefit  not 
only  of  the  vendor  but  for  the  common  advantage  of  the 
several  purchasers,  any  of  such  purchasers  and  their  assigns 
can  enforce  them  inter  sc  for  their  own  benefit  (w) . 

Where  a  vendor  puts  up  building  land  for  sale  in  lots 
subject  to  restrictive  covenants,  it  is  a  question  of  fact  to  be 
deduced  from  all  the  circumstances  of  the  case  whether  the 
restrictions  are  merely  matters  of  agreement  between  him 

(k)  Hafftpood  y, Brunswick Fermanent  and  South  Western  Sail.  Co.  y.  Gomniy 

Building  Society,  8  Q.  B.  D.  403  ;  61  20  Ch.  D.  662  ;  61  L.  J.  Ch,  630 ;  46 

L.  J.  Q.  B.  73;  46  L.  T.  699;  30  L.  T.  449;  30  W.  R.  620. 

W.  R.  299 ;  46  J.  P.  366.  (m)  Collins  v.  Castle,  36  Ch.  D.  243 ; 

(/)  Tulk  V.  Moxhay,  IS  L.  J.  Ch.  67  L.  J.  Ch.  76;  67  L.  T.  764 ;  36 

83 ;  13  L.  T.  (O.  S.)  21 ;  13  Jur.  89 ;  W.  R.  300. 

2  Ph.  774  ;  1  H.  &  Tw.  106 ;  London  . 
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and  his  purchasers  imposed  for  his  own  benefit  and  protection, 
or  are  meant  by  him,  and  imderstood  by  the  buyers,  to  be  for 
the  comipon  advantage  of  the  several  purchasers;  and  the 
retainer  by  the  vendor  of  some  part  of  the  property  is  only 
an  element,  though  an  important  one,  to  be  taken  into  con- 
sideration with  other  circumstances  in  ascertaining  the  inten- 
tion ;  for  though  the  vendor  may  not  part  with  his  whole 
estate,  there  may  be  circumstances  which  show  that  the  in- 
tention was  that  each  purchaser  should  be  entitled  to  enforce 
the  restriction  against  the  vendor  himself  as  well  as  against 
purchasers.  Where,  therefore,  a  land  company  put  up  free- 
hold building  sites  for  sale  by  auction  in  lots,  subject  to 
particulars  and  conditions  of  sale  which,  in  the  view  of  the 
Court,  constituted  an  invitation  to  the  public  to  come  in  and 
purchase  on  the  footing  that  the  whole  of  the  property  offered 
for  sale  was  to  be  boimd  by  one  general  law  affecting  the 
character  of  the  buildings  to  be  erected  thereon,  and  at  the 
auction  some  of  the  lots  were  sold  and  some  were  not,  and 
after  the  sale  the  vendors  claimed  the  right  to  sell  the  unsold 
lots  free  from  the  restrictive  covenants  in  case  they  desired  to 
do  so ;  it  was  held  that  a  purchaser  who  had  bought  one  of 
the  lots  sold  at  the  auction,  but  had  not  completed  his  pur- 
chase, was  entitled  to  the  benefit  of  a  contract  by  the  yendors, 
implied  in  the  conditions  of  sale,  that  the  vendors  would,  as 
to  the  lots  unsold  at  the  auction,  observe  stipulations  similar 
to  those  which  the  purchasers  of  those  lots,  had  they  been 
sold,  would  have  been  bound  to  covenant  to  observe ;  and  it 
was  held  also  that  the  purchaser  was  entitled  to  have  such 
obligations  of  the  vendors  expressed  in  the  oonveyanoe  to  him 
of  his  lot  (o). 

Where,  however,  the  subsequent  acts  of  tlie  person  entitled 
to  the  benefit  of  the  restriction,  or  of  those  claiming  under 
him,  have  so  altered  the  character  and  condition  of  the 
adjoining  lands,  that  with  reference  to  the  land  conveyed  the 


(o)  Se   Birmingham    and    District      342  ;  62  L.  J.  Ch.  90 ;  67  L.  T.  850 ; 
Zand  Co,  and  AUday,  (1893)  1  Ch.      41  W.  B.  189 ;  3  B.  84. 
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restriotion  oeaaes  to  be  applicable,  tlie  Court  will  no  longer 
enforce  it  (p). 

As  a  general  role,  a  purchaser  of  property  sold  without  the 
partioulars  disclosing  restrictive  ooyenants,  is  not  bound  to 
accept  the  title  if  the  property  is  found  to  be  subject  to  such 
coyenants  (q). 

See  Covenants. 


Bequifiitions. 

1.  It  would  appear  that  the  premises  contracted  to  be  sold 
formed  part  of  a  building  estate.  Although  no  restrictive 
covenants  appear  on  the  title  deduced^  yet^  having  regard  to 
the  shortness  of  the  title  offered  to  the  purchaser j  he  should 
be  satisfied  that  the  building  scheme  did  not  in  fact  embrace 
any  mutual  covenants  between  the  purchasers  of  the  various 
lots. 

2.  Some  of  the  lots  put  up  for  sale  by  auction  were  not 
sold.  The  vendor  must  observe  the  stipulations  as  to  the 
user  of  the  unsold  lots  which  would  have  been  binding  upon 
a  purchaser  of  those  lotSy  and  must  not  sell^  mortgage^  or 
lease  them  otherwise  than  subject  to  such  stipulations.  The 
purchaser  will  require  these  obligations  of  the  vendor  to  be 
expressed  in  the  conveyance, 

3.  The  purchaser  claims  to  be  entitled  to  repudiate  his 
contract  to  purchase  on  the  ground  that  the  restrictions  on 
the  user  of  the  property  were  not  disclosed  in  the  particulars. 
Without  prejudice  to  his  right  to  rescind^  he  is^  however^ 

prepared  to  consider  an  offer  by  the  vendor  of  an  abatement 
in  the  purchase-money  as  compensation. 


{p)  Duke  of  Bedford  v.  Truetees  of  244. 

the  British  Museum,  2  L.  J.  Gh.  129 ;  {q)  ReHigginsand  Hitehman^s  Con' 

2  Mj.  &  K.  662 ;  Sayere  y.  Collyer,  tract,  21  Gh.  D.  95;  61  L.  J.  Gh. 

28  Gh.  D.  103 ;  64  L.  J.  Gh.  1 ;  51  772  ;  30  W.  R.  700 ;  EUie  v.  Rogers, 

L.  T.  723 ;  33  W.  E.  91 ;  49  J.  P.  29  Gh.  D.  661 ;  63  L.  T.  377. 
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BEVEBSIONABT  INTEBESTS. 

On  a  puroliase  of  a  reversionary  interest  in  personaltj  the 
purchaser  is  entitled  to  an  abstract  of  the  wills,  deeds,  and 
other  documents  relating  to  the  title,  as  on  a  purchase  of  real 
estate,  and  the  abstract  must  in  all  ca3es  commence  with  the 
document  creating  the  interest  dealt  with. 

The  purchaser  or  mortgagee  of  a  reversionary  interest 
created  by  will,  of  which  the  trustees  are  also  executors, 
should  inquire  of  the  trustees  whether  the  testator's  funeral 
and  testamentary  expenses,  debts,  and  pecuniary  legacies 
have  been  paid ;  and  should  also,  in  all  eases  where  legacy 
duty  is  payable,  ascertain  whether  or  not  it  has  been  paid. 

Before  a  purchase  or  loan  on  the  security  of  a  reversionary 
interest,  inquiry  should  be  made  of  the  trustees  whether  they 
or,  so  far  as  they  are  aware,  their  predecessors,  have  received 
notice  of  any  bankruptcy,  assignment,  or  other  dealing  with 
the  interest  of  the  beneficiary,  and  their  reply  should  be 
obtained  in  writing.  The  purchaser  or  mortgagee  should 
also  have  an  admission  in  writing  by  the  trustees  that  they 
hold  the  property  upon  the  trusts  shown  in  the  abstract, 
and  that  they  claim  no  lien  for  costs  or  otherwise:  it  is 
most  important  to  obtain  this  from  the  trustees,  but  it  must 
be  remembered  that  they  are  under  no  legal  obligation  to 
furnish  it  (;•).  Notice  in  writing  of  the  assignment  or  other 
dealing  with  the  interest  must  be  given  to  all  the  trustees. 

Where  any  part  of  the  reversionary  funds  being  dealt  with 
consists  of  stocks  or  shares,  a  distringas  should  be  obtained ; 
and  where  any  part  consists  of  a  fund  in  Court  a  stop  order 
must  be  obtained,  as  priority  in  respect  of  such  funds  depends 
upon  the  date  of  the  stop  order,  and  not  upon  the  date  of 
notice  to  the  trustees. 

See  Distringas  and  Stop  Order — Expectant  Heies. 


(r)  Low  V.  Bouverie,  (18W)  S  <:ai."82;  60  L.  J.  Ch.  694;  65  L.  T.  633; 
40  W.  R.  60. 
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Bequiflitioiig. 

1.  What  children  did  the  testator  A.  B.  leave  f  Evidence 
of  this  and  of  the  identity  of  Mrs.  B.  as  his  tcidoic,  and  of 
Mrs.  C.  as  one  of  his  children^  must  be  given, 

2.  At  what  sum  teas  the  testator^s  personal  estate  sworn 
for  purposes  of  probate  f    The  probate  must  be  produced. 

3.  The  receipt  for  legacy  duty",  on  the  Cheat  Northern 
Debenture  Stock  must  be  produced. 

4.  Sas  the  testator^ s  real  estate  been  soldy  andy  if  so,  what 
sum  did  it  realize  ? 

5.  Have  the  testator^s  debts  and  funeral  expenses  and  the 
legacies  given  by  his  will  been  paid? 

6.  Of  what  do  the  trust  funds  now  consist  ? 

7.  The  appointment  of  the  present  trustees  of  tJie  will 
must  be  duly  verified^  and  copies  or  abstracts  of  the  docu' 
tnents  showing  their  title  must  be  supplied. 

8.  The  proposed  mortgagor's  solicitors  must  supply  a 
statement  in  writing  by  the  trustees  of  the  will  to  the  ^^ 
that  they  have  no  notice  of  any  dealing  with  the  widow's  life 
estate^  or  with  Mrs.  C.'s  interest  in  the  funds. 

9.  The  trustees  of  the  will  must  state  in  writing  that  they 
have  not  received  notice  of  any  receiving  order^  bankruptcy^ 
or  other  circumstances  which  could  prevent  Mrs.  B.  or 
Mrs.  C.  dealing  with  their  respective  interests  in  the  pro- 
pertyj  and  that  they  personally  have  no  claim  for  costs  or 
other  lien  on  the  trust  funds. 

10.  The  trustees  of  the  will  must  give  an  authority  to 
enable  the  proposed  mortgagee  to  inquire  whether  the  funds 
are  free  from  distringas  in  the  books  of  the  companies  or 
bodies  with  whom  the  same  are  invested. 

11.  The  trustees'  admission  that  they  hold  the  trust 
fund  upon  the  trusts  declared  by  4-  B.'s  settlement  must 
be  furnished  to  the  purchaser. 

12.  The  age  of  Mrs.  X,  the  tenant  for  life^  must  be 
proved  by  certificate  in  the  usual  way. 

J.  T 
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13.  Was  notice  of  the  assignment  of  18  ,  fe  the 
tender  duly  given  to  the  executors  and  trustees  of  A.  B.^s 

will  ? 

14.  A  statutory  declaration  must  he  made  by  the  vendor 
proving  that  he  has  not  been  bankrupt^  nor  assigned^  ehargedy 
or  otherwise  dealt  with  the  interest  contracted  to  be  sold, 

15.  The  fund  appears  to  be  sul^'ect  to  a  distringas  [stop 
order']  in  favour  of  A.  B.  The  vendors  must  (U  their  own 
expense  show  A,  BJs  titky  and  his  claim  must  be  satisfied 
before  completion. 


BIGHT  OF  WAT. 

See  Easements  and  Profits  a  prendre. 


BOOT  OF  TITLK 

The  oommenoement  of  title  is,  in  ccuBes  where  a  contract  or 
conditions  of  sale  exist,  almost  invariably  the  subject  of  a 
special  stipulation  which  precludes  any  objection  or  requisition 
being  made  by  the  purchaser  as  to  the  document  offered  as 
the  root  of  title. 

Apart  from  contract,  a  purchaser  has  no  right  to  the 
production  or  to  any  abstract  or  copy  of  any  deed,  will,  or 
other  document  dated  or  made  before  the  time  prescribed  by 
law  or  stipulated  for  the  commencement  of  title,  even  though 
such  document  creates  a  power  subsequently  exercised  by  an 
instrument  abstracted ;  and  he  may  make  no  requisition  or 
objection  in  respect  of  the  title  prior  to  that  time  or  in  respect 
of  any  such  document,  notwithstanding  that  it  is  recited  or 
covenanted  to  be  produced.  He  must  likewise  assume, 
unless  the  contrary  appears,  that  aU  recitals  in  the  abstracted 
instruments  of  documents  forming  part  of  the  prior  title  are 
correct,  and  give  all  the  material  contents  of  such  documents, 
and  that  such  recited  documents  were  duly  executed  and 
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perfected  (s) ;  notwithstanding  this,  or  even  on  express  stipu- 
lation pieoluding  objection  to  the  prior  title,  where  the  pur- 
chaser discovers,  either  from  recitals  in  abstracted  documents 
or  from  information  aliundey  any  defect  in  the  vendor's  title 
which  the  latter  is  xm willing  or  unable  to  remedy,  a  Court  of 
Equity  will  not  assist  the  vendor  by  ordering  specific  perform- 
ance, but  will  leave  the  plaintifiP  to  his  remedy  at  law.  On 
the  other  hand,  the  purchaser  being  bound  by  the  condition 
cannot  recover  his  deposit  {t). 

The  first  document  appearing  in  an  abstract  should  deal 
with  the  entire  legal  and  equitable  estates,  or,  at  all  events, 
should  afford  satisfactory  evidence  relating  to  both.  This  is 
often  of  great  importance  where  the  length  of  title  is  restricted, 
as  it  commonly  is,  by  condition. 

In  case  of  freeholds  the  best  roots  of  title  are — 

(1)  A  legal  mortgage  in  fee. 

(2)  A  purchase  deed. 

(3)  A  settlement  for  value. 

(4)  An  appointment  reciting  the  power  under  which  it  is 

made  (u). 

(5)  An  exchange  or  partition  nuule  by  deed  since  the 

Ist  October,  1845,  and  not  under  the  Inclosure  Acts. 

(6)  A  will,  but  in  this  case  evidence  of  seisin  at  the  date 

of  death  is  necessary. 

(7)  A  disentailing  assurance  containing  a  recital  of  the 

deed  creating  the  entail. 
The  following  are  not  satisfactory  roots  of  title : — 

(1)  A  voluntary  conveyance  {x). 

(2)  A  disentailing  assurance  not  accompanied  by  the  deed 

creating  the  entail  or  containing  a  full  recital  of  it. 

(3)  Awards  of  inclosure  and  orders  of  partition  or  exchange 

under  the  Inclosure  Acts,  1845  to  1882  (y),  which 


(«)  ConTOyancmg  Aot,  1881  (44  &  46  Vict.  o.  41),  8.  3  (3). 
45  Vict.  o.  41),  8.  3  (3),  (9).  {x)  Re  Marsh  and  Earl  Granville, 

(0  Be  SeoU  and  Alvarezes  Contract,  24  Ch.  D.  11 ;  63  L.  J.  Oh.  81 ;  48 

(1895)  2  Ch.  603  ;  64  L.  J.  Ch.  821 ;  L.  T.  947 ;  31  W.  R.  846. 
73L.T.43;  43W.R.694;  12  R.  474.  (y)  Jaeomb  v.  Turner,  (1892)  1  Q. 

(»)  ConTeyaaoixig  Aot,  1881  (44  &  B.  47. 

t2 
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depend  on  the  title  of  the  land  inclosed,  allotted  or 
exchanged. 

(4)  A  mortgage  by  demise. 

(5)  A  lease. 

In  case  of  copyholds,  the  proper  root  of  title  is  a  surrender 
followed  by  admittance,  or  a  devise  followed  by  admittance. 

Li  case  of  leaseholds,  the  lease  must  always  be  abstracted, 
even  if,  in  cases  of  long  terms,  the  devolutions  are  not  con- 
tinued from  the  commencement,  but  only  abstracted  for  a 
reasonable  period.  Subject  to  the  original  lease  being  also 
abstracted,  an  assignment  or  mortgage  of  a  lease  forms  a 
good  root  of  tide. 

Bequisitions. 

1.  The  title  disclosed  is  too  short.  A  further  abstract 
taking  it  back  for  at  least  40  years  must  be  supplied. 

2.  The  seisin  of  the  testator  A.  B.y  free  from  incumbrances 
at  tlic  time  of  his  deaths  of  the  property  contracted  to  he 
soldf  must  be  proved  by  a  statutory  declaration  by  some 
person  acquainted  unth  the  facts. 

3.  Condition  No.  states  that  the  title  shall  commence 
with  an  indenture  of  >  188  ,  but  does  not  describe 
such  indenture  as  being  what  it  turns  out  to  be — a  disentailing 
deed  containing  no  recital  of  the  deed  creating  the  entail. 
It  is  not  a  satisfactory  root  of  title^  and  the  deed  creating 
the  entail  must  be  abstracted. 


SALES  BT  THE  COUBT. 

See  Obdeb. 


SATISFIED  TEBMS. 

See  Terms,  Attendant  and  Satisfied. 
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SEARCHES. 

Proper  searohes  should  always  be  made  on  behalf  of  a 
purchaser  or  mortgagee  prior  to  oompletion ;  a  solicitor  may 
be  held  liable  for  loss  which  is  oocasioned  to  his  client  by  the 
omission  or  negligent  performance  of  this  duty. 

The  following  are  the  usual  searches  made  in  the  oases 
specified  below : — 

On  a  Purchase  from  Owner  in  Fee — 


Search, 

Judgments 

Crown  debts 

Executions  on  Grown 
debts. 

Lispendens    

Annuities  and  rent- 
charges. 

Writs  of  execution  and 
orders  affecting  the 
land. 

Deeds  of  arrangement. 

Land  charts    

Bankruptcies 


Hacefur  aeareh. 


Central  Office. 
Do. 
Do. 

Do. 
Do. 

Land  Begistry  Office. 


Do. 

Do. 

Bankruptcy  Court. 


Extent  of  March, 

5  years  last  past. 
5  years  last  past. 
Prom    Ist   November, 

1865. 
5  years  last  past. 
From  26th  April,  1855. 

5  years  last  past. 

From  1st  January,  1889. 
From  1st  January,  1889. 
12  years  last  past. 


Note. — ^Li  all  the  above  cases  it  is  in  practice  usually  considered 
sufficient  to  search  back  to  the  last  purchase  for  value. 

On  a  Purchase  from  a  Trustee  or  Mortgagee. — The  only 
search  which  need  be  made  against  a  trustee  is  for  li»  pendens. 
So  also  if  the  vendor  is  a  mortgagee,  a  search  for  lis  pendens 
is  generallj  considered  sufficient,  but  a  search  should  be 
made  for  bankruptcies  and  deeds  of  arrangement,  unless  the 
vendor's  position  is  so  well  known  as  to  render  this  useless. 
It  is  provided  hj  the  Judgments  Act,  1855  (2),  in  effect,  that 
if  a  mortgage  is  paid  off  either  prior  to  or  at  the  time  of 
execution  of  a  conveyance  after  the  passing  of  the  Act,  no 
persons  having  judgments  against  the  mortgagee  shall  take 
the  mortgaged  land  in  execution ;  consequently,  if  a  mort- 
gagor   sells    the    mortgaged   property  and   pays   off   the 


(z)  18  &  19  Vict.c.  16,  8.  11. 
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mortgage,  the  estate  in  tlie  hands  of  the  purchaser  ceases  to 
be  affected  by  a  judgment  which  had  been  registered  against 
the  mortgagee  (a). 

If  the  property  is  situate  in  Yorkshire  or  Middlesex,  the 
local  registry  should  also  be  searched  to  ascertain  whether 
any  documents  are  registered  which  do  not  appear  on  the 
abstract  of  title. 

On  a  mortgage,  the  same  searches  should  be  made  as  on  a 
purchase. 

On  a  transfer  of  mortgage,  search  should  be  made  against 
the  mortgagee  for  lis  pendens;  and  if  the  mortgagor  joins  in 
the  transfer,  the  searches  should  be  made  against  him,  as  in 
the  case  of  a  mortgage. 

On  a  reconYe3rance,  the  mortgagor  should  search  against 
the  mortgagee  for  lis  pendens  and  bankruptcies. 

On  a  sale  subject  to  a  mortgage,  some  conveyancers  consider 
it  sufficient  to  search  for  lis  pendens  only,  while  others  require 
searches,  such  as  are  made  on  a  purchase  from  an  owner  in 
fee,  to  be  made  against  the  mortgagor,  back  from  the  last 
purchase  to  the  date  of  the  mortgage ;  it  is  best  to  adopt  the 
latter  plan. 

Where  a  mortgagor  joins  in  a  sale  subject  to  a  mortgage, 
search  should  be  made  against  the  mortgagee  for  lis  pendens; 
and  the  same  searches  should  be  made  against  the  mortgagor 
as  if  he  were  selling  alone. 

In  the  ease  of  settled  land,  in  addition  to  the  usual  searches, 
search  for  land  charges  should  be  made  at  the  Land  Eegistiy 
Office  against  the  tenant  for  life  and  his  predecessors  as 
such  {b). 

On  purchase  of  leasehold  property,  the  same  searches  are 
necessary  as  in  the  case  of  freeholds. 

Certain  other  searches  are  sometimes  necessary  or  proper 
in  particular  cases,  e.g.^  on  a  purchase  of  land  which  has 
been  in  settlement,  search  at  the  Land  Begistry  Office  or 

(a)  Otmws  v.  WiUon,  28  L.  J.  Gh.  (h)  The  Land  Charges  Begifltniioii 

103 ;  4  Jnr.  (N.  S.)  802 ;  26  Beay.      and  Searchee  Aot,  1888  (51  &  52  Yiot 
434.  0.  51),  8.  10. 
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the  office  of  the  Board  of  Agriculture  for  oharges  under  the 
LnproTement  of  Land  Act,  1864  (c),  created  before  the  1st  of 
January,  1889.  • 

On  purchaM  of  land  in  an  urban  or  rural  district,  search  at 
the  office  of  the  local  authority  for  charges  under  the  Public 
Health  Act,  1875  {d).  Expenses  under  sect.  257  of  this  Act 
are  not  land  charges  within  the  meaning  of  the  Land  Charges 
Eegistration  and  Searches  Act,  1888,  so  as  to  require  regis- 
tration under  that  Act  (e). 

On  purchase  of  agricultural  land,  search  at  the  office  of  the 
Board  of  Agriculture  for  charges  under  the  Public  Moneys 
Drainage  Acts,  1846  to  1856,  created  before  1889  (/). 

On  a  purchase  of  copyhold  property,  the  same  searches,  with 
the  exception  of  Crown  debts,  are  made  as  in  the  case  of 
freeholds ;  and,  in  addition,  the  court  rolls  of  the  manor  are 
searched  from  the  last  purchaser  for  value  of  the  property. 

Where  a  search  is  necessary  against  a  woman  married  before 
1883,  searches  subsequent  to  the  marriage  should  be  made 
in  the  name  of  the  husband,  and  with  regard  to  judgments. 
Crown  debts  and  annuities,  in  the  joint  names  of  husband  and 
wife.  If  the  woman  was  mcurried  after  9th  August,  1870, 
and  the  property  is  freehold,  copyhold,  or  customary  freehold, 
and  acquired  by  her  as  heiress  of  an  intestate,  the  search  will 
be  against  her  alone ;  as  it  will  also  be  if  she  was  married 
or  acquired  the  property  after  1882. 

Searches  may,  since  1882,  be  made  in  the  Central  Office 
for  entries  of  judgments,  deeds,  or  other  matters  or  docu- 
meni^  whereof  entries  are  required  or  allowed  to  be  made  at 
that  office,  by  delivering  in  the  office  a  requisition,  where- 
upon an  official  searches  and  makes  and  files  a  certificate  of 
the  result,  of  which  office  copies  are  issued ;  and  such  certifi- 
cates are  conclusive  in  favour  of  a  purchaser,  including  in 
such  term  a  lessee  or  mortgagee,  intending  purchaser  or 

{e)  27  &  28  Vict.  c.  114.  ^9  ^'  J-  Q-  »•  US ;  62  L.  T.  117 ; 

(rf)  38  &  39  Vict.  c.  56,  s.  257.  ^^  Jj'  ^j^^I^a  charges  Registra- 

{e)  Beg,  v.  Vuse-HegUtrar  of  Ofice  tion  and  Searohefl  Act,  1888  (51  &  52 

of  Land  SegUtry,  24  Q.  B.  D.  178 ;  Vict.  o.  51),  8,  13, 
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mortgagee,  or  other  person  who,  for  yaluable  oonsideration, 
takes  or  deals  with  property,  as  against  persons  interested 
under  or  in  respect  of  judgments,  deeds,  or  other  matters  or 
documents;  and  where  a  solicitor  obtains  an  office  oopj  of 
such  certificate,  he  is  not  answerable  in  respect  of  any  loss 
which  may  arise  from  error  in  the  certificate  (j/).  A  similar 
search  can  be  made  and  certificate  obtained  at  the  Land 
Begistiy  Office  for  documents  registered  there  (A). 

Statutory  charges,  being  legal  incumbrances  on  the  pro- 
perty, are  binding,  even  as  against  a  purchaser  for  value 
without  notice,  and  ought  therefore  to  be  shown  on  the 
abstract  of  title.  Neither  vendors  nor  their  solicitors  are 
bound  to  answer  requisitions  asking  whether  there  is,  to 
the  knowledge  of  the  vendors  or  their  solicitors,  any  incum- 
brance or  other  matter  affecting  the  property  not  disclosed 
by  the  abstract  (*).  Such  inquiry,  which  formerly  was 
common  form,  has  now  been  abandoned ;  but  it  is  well  to 
remind  the  vendors'  solicitors  that  the  duty  to  disclose  on  the 
abstract  all  incumbrances  (k)  includes  statutory  charges ;  and 
this  may  conveniently  be  done  by  a  requisition. 

See  Judgments,  Writs  and  Orders,  Registration 
OF — Land  Improvement  Acts — Street  Improve- 
ments. 

Sequisition. 

Ifo  charge  for  drainage  or  improvements  under  the  Public 
Health  Act  or  any  similar  statute  being  referred  to  on  the 
abstract^  it  is  presumed  that  the  vendor^s  solicitor  has  no 
knowledge  that  such  charge  exists. 


(g)  Gonveyaaaing  Act,  1882  (45  &  (i)  Be  Ford  and  mU,  lOCh.D.36.5: 

46  Vict.  o.  39),  s.  2.  48  L.  J.  Ch.  327  ;  40  L.  T.  41 ;  27 

(A)  The  LandCharfree  Registration  W.  R.  371. 

and  Seaxchea  Act,  1888  (61  &  52  Vict.  {k)  See  22  &  23  Vict.  o.  35,  s.  24 ; 

0.  51),  8.  17.  23  &  24  Vict.  o.  38,  a.  8. 
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SEISIN. 

Seisin  is  the  feudal  possession  of  land  by  the  tenant  of  an 
estate  in  fee  simple,  in  tail,  or  for  life.  The  term  does  not 
apply  to  estates  less  than  freehold,  they  being  mere  chattel 
interests  entitling  the  tenant  to  possession  only.  For  prao- 
tioal  purposes,  however,  seisin,  in  respect  of  estates  of  free- 
hold, and  possession,  in  respect  of  leasehold  and  other  chattel 
interests,  may  be  considered  as  identical. 

Seisin  is  proved  by  showing  that  leases  or  agreements 
followed  by  possession  thereunder  were  granted  or  entered 
into,  and  by  assessments  to  poor  rate,  or  land  tax,  or  by 
other  similar  evidence,  tending  to  show  that  the  person  dealt 
with  the  land  in  question  as  having  the  legal  possession  of  it. 


SEFASATE  ESTATE. 

See  Married  Women. 


SETTLED  LAND. 

The  statutory  powers  enabling  limited  owners  to  deal  with 
settled  land  now  most  frequently  taken  advantage  of,  are 
those  contained  in  the  Settled  Land  Acts,  1882  to  1890. 
These  have,  for  most  purposes,  practically  superseded  the 
Settled  Estates  Act,  1877.  Cases,  however,  occasionally  arise 
in  which  the  provisions  of  the  last-mentioned  statute  are  still 
resorted  to,  and  as,  prior  to  the  passing  of  the  Settled  Land 
Act,  1882,  the  powers  of  the  Settled  Estates  Act  were  con- 
stantly exercised,  a  statement  of  the  effect  of  the  statute  will 
be  necessary. 

Some  of  the  chief  differences  between  the  Settled  Estates 
Act  and  the  Settled  Land  Acts  are — 

(I)  Application  to  the  Court  is  required  in  all  cases  under 
the  former,  except  for  leasing  under  sect.  46,  while 
under  the  Settled  Land  Acts  no  such  application  is 
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required  except  for  the  sale  of  the  prinoipal  mansion- 
house  and  grounds  where  consent  is  not  given  hy  the 
trustees,  and  for  leave  to  exercise  the  powers  given  by 
sect.  63  (/). 

(2)  No  notice  before  exercising  the  powers  for  which  the 
leave  of  the  Court  is  not  necessary  is  required  under 
the  Settled  Estates  Act,  such  as  is,  in  most  cases, 
required  under  the  Settled  Land  Acts. 

(3)  Tenants  in  dower  and  tenants  in  right  of  a  wife  seised 
in  fee  have  certain  powers  under  the  Settled  Estates 
Act  which  they  have  not  under  the  Settled  Land 
Acts. 


The  Settled  Land  Acts. 

The  person  who  is  for  the  time  being  under  a  settlement 
beneficially  entitled  to  possession  of  settled  land  (including 
incorporeal  hereditaments  and  an  undivided  share  in  land) 
for  his  life,  is,  for  the  purposes  of  the  Settled  Land  Acts,  the 
tenant  for  life  of  that  land,  and  the  tenant  for  life  under  that 
settlement  (m).  Possession  includes  the  receipt  of  income, 
rents,  and  profits  (n) ;  therefore,  a  tenant  for  life  may  be  ''  in 
possession  "  within  the  meaning  of  the  Acts,  notwithstanding 
a  lease  of  the  premises  to  a  tenant. 

Each  of  the  following  persons,  when  his  estate  or  interest 
is  in  possession,  has  the  powers  of  a  tenant  for  life  under  the 
Acts(o). 

(1)  A  tenant  in  tail. 

(2)  A  tenant  in  fee  simple  with  an  executory  limitation, 

gift  or  disposition  over  on  failure  of  his  issue,  or  in 
any  other  event. 

(3)  A  person  entitled  to  a  base  fee. 

(4)  A  tenant  for  years  determinable  on  life  not  holding 

under  a  lease  at  a  rent. 

(n  Settled  Land  Act,  1884  (47  &      46  Vict.  c.  38),  a.  2  (6),  (10)  (i), 
48  Vict.  0.  18),  B.  7.  (n)  Ibid.  s.  2  (10)  (i). 

(m)  SetUed  Land  Act,  1882  (45  &         (o)  Ibid.  s.  58  (1). 
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(5)  A  tenant  for  the  life  of  another  not  holding  merely 

under  a  lease  at  a  rent. 

(6)  A  tenant  for  his  own  or  any  other  life,  or  for  years 

determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of 
the  estate  or  by  conditional  limitation  or  otherwise,  or 
to  be  defeated  by  an  executory  limitation,  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for  accumulation 
of  income  for  payment  of  debts  or  other  purpose. 

(7)  A  tenant  in  tail  after  possibility  of  issue  extinct. 

(8)  A  tenant  by  the  curtesy. 

(9)  A  person  entitled  to  the  income  of  land  under  a  trust 

or  direction  for  payment  thereof  to  him  during  his 
own  or  any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  land,'  or 
until  forfeiture  of  his  interest  on  bankruptcy  or  other 
event. 

(10)  An  infant  seised  of  or  entitled  to  possession  of 
land  (p). 

(11)  A  person  beneficially  entitled  to  the  income  of  land 
until  sale  under  a  settlement  by  way  of  trust  for  sale, 
and  for  the  application  of  the  proceeds  or  the  income 
thereof,  or  of  the  income  of  the  land  until  sale,  or  any 
part  of  such  proceeds  or  income,  for  the  benefit  of  any 
person  for  his  life  or  any  other  limited  period  (q). 
In  this  case,  however,  an  order  of  the  Court  has,  after 
the  2nd  July,  1884,  been  necessary  before  the  powers 
conferred  by  the  section  can  be  exercised  (r). 

As  bearing  on  the  subject  of  the  investigation  of  title,  the 
Acts  may  be  conveniently  considered  imder  the  following 
heads: — 

(i)  So  far  as  they  enable  dispositions  of  settled  land  by 
sale,  enfranchisement,  exchange,  or  partition. 

{p\  Settled  Land  Act,  1882  (46  &  (r)  Settled  Land  Act,  1884  (47  & 

46  Vict.  o.  38),  8.  69.  48  Vict.  c.  18),  a.  7. 

is)  Ibid.  B.  63  (1). 
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(ii)  So  far  as  they  enable  the  grant  of  building,  mining 

and  other  leases  of  settled  land, 
(iii)  So  far  as  they  empower  the  tenant  for  life  to  mortgage 

the  fee  simple, 
(iv)  General  provisions  of  the  Acts  affecting  the  above 

powers  or  any  of  them. 

(i)  Sales,  Enfranchisements,  Exchanges,  and  Partitions. 
A  tenant  for  life  (subject  to  the  general  provisions  stated 
below  (^)) — 

(1)  May  sell  the  settled  land  or  any  part  of  it,  or  any 

easement,  right,  or  privilege  relating  to  it. 

(2)  Where  the  settlement  comprises  a  manor,  may  sell  the 

seignory  of  any  freehold  land  within  the  manor  or 
the  freehold  and  inheritance  of  any  copyhold  or 
customary  land  parcel  of  the  manor  with  or  without 
any  exception  or  reservation  of  mines  or  minerals,  or 
of  any  rights  or  powers  relaSngto  them,  so  as  in 
every  such  case  to  effect  an  enfranchisement. 

(3)  May  make  an  exchange  of  the  settled  land  or  any 

part  of  it  for  other  land,  including  an  exchange  in 
consideration  of  money  paid  for  equality  of  exchange; 
and 

(4)  Where  the  settlement  comprises  an  undivided  share  in 
land,  or  under  the  settlement  the  settled  land  has  come 
to  be  held  in  undivided  shares,  may  concur  in  making 
partition  of  the  entirety,  including  a  partition  in  con- 
sideration of  money  paid  for  equality  of  partition  (r). 

Every  sale  must  be  made  at  the  best  price,  and  every 
exchange  and  partition  for  the  best  consideration  that  can 
reasonably  be  obtained  (s).  A  sale  may  be  made  in  one  lot 
or  in  several  lots,  and  either  by  auction  or  by  private  con- 
tract {t).  The  tenant  for  life  may  fix  reserve  biddings  and 
buy  in  at  an  auction  (ti), 

{q)  P.  289.  (,)  Ibid.  8.  4  (l),  (2).' 

(r)  Settled  Land  Act,  1882  (45  &  (t)  Ibid.  a.  4  (3). 

46  Vict.  0.  38),  8.  3.  («)  Ibid.  8.  4  (4). 
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A  Bale,  exohange,  or  partition  may  be  made  subject  to  any 
stipulations  respeoting  title  or  evidence  of  title  or  other 
things  (x).  And  any  restriction  or  reservation  with  respect 
to  building  on  or  other  user  of  land,  or  with  respect  to  mines 
and  minerals  or  their  working,  or  with  respect  to  any  other 
thing,  may  be  imposed  by  covenant,  condition,  or  otherwise 
on  the  tenant  for  life  and  the  settled  land  or  any  part  of  it, 
or  on  the  other  party  and  any  land  sold  or  given  in  exchange 
or  on  partition  to  him  (y). 

On  an  exchange  or  partition  any  easement,  right,  or 
privilege  of  any  kind  may  be  reserved  or  granted  over  or  in 
relation  to  the  settled  land  or  other  land,  or  an  easement, 
right,  or  privilege  may  be  given  or  taken  in  exchange  or  on 
partition  for  land,  or  for  any  other  easement,  right,  or  privi- 
lege of  any  kind  (z) ;  and  such  exchange  or  partition  may  be 
made  subject  to  and  in  consideration  of  the  reservation  of  an 
undivided  share  in  mines  and  minerals  {a). 

An  enfranchisement  may  be  made  with  or  without  a  re- 
grant  of  any  right  of  common  or  other  right,  easement,  or 
privilege  appendant  or  appurtenant  to,  or  held  or  enjoyed 
with  the  land  enfranchised  or  reputed  so  to  be  {b). 

Settled  land  in  England  and  Wales  must  not  be  given  in 
exchange  for  land  out  of  England  and  Wales  {c). 

A  rentcharge  may  be  reserved  on  a  grant  in  fee  simple  for 
building  purposes  by  a  tenant  for  life  (d). 

(ii)  Leases. 
A  tenant  for  life  (subject  to  the  general  provisions  stated 
below  (e) )  may  lease  the  settled  land  or  any  part  of  it,  or  any 
easement,  right;  or  privilege  of  any  kind  over  or  in  relation 
to  it  for  any  purpose  whatever,  whether  involving  waste  or 
not,  for  any  term  not  exceeding — 

(1)  In  the  case  of  a  building  lease,  99  years. 

{x)  Settled  Land  Act,  1882  (45  &  {b)  Ibid.  s.  4  (7). 

46  Vict.  c.  38),  8.  4  (5).  (e)  Settled  Land  Act,  1882  (45  & 

(y)  JHd,  8.  4  (6).  46  Vict.  c.  38),  8.  4  (8) ;  20  Geo.  2, 

(t)  Settled  Land  Act,  1890  (53  &  c.  42,  s.  3. 
64  Vict.  0.  69),  8.  5.  (d)  Settled  Land  Act,  1890  (53  & 

(a)  Settled  Land  Act,  1882  (45  &  64  Vict.  c.  69),  s.  9. 
46  Viot.  0.  38),  8.  17  (2).  (e)  P.  289. 
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(2)  In  the  case  of  a  minipg  lease,  60  years. 

(3)  In  the  case  of  any  other  lease,  21  years  (e). 
Every  lease  must  be  by  deed,  and  be  made  to  take  effect  in 

possession  not  later  than  12  months  after  its  date  (/) ;  but 
where  the  lease  does  not  exceed  three  years,  it  may  be  under 
hand  only  (^). 

Every  lease  must  reserve  the  best  rent  that  can  reasonably 
be  obtained,  regard  being  had  to  any  fine  taken  and  to  any 
money  laid  out,  or  to  be  laid  out,  for  the  benefit  of  the  settled 
land,  and  generally  to  the  circumstances  of  the  case ;  and 
every  lease  must  contain  a  covenant  or  agreement,  as  the  case 
may  be,  by  the  lessee  for  payment  of  the  rent,  and  a  condition 
of  re-entry  on  the  rent  not  being  paid  within  a  time  specified 
not  exceeding  30  days  (A). 

A  counterpart  of  every  lease  must  be  executed  by  the  lessee 
and  delivered  to  the  tenant  for  life,  of  which  execution  and 
delivery,  the  execution  of  the  lease  by  the  tenant  for  life  is 
made  sufficient  evidence  (t). 

A  statement  contained  in  a  lease  or  in  an  indorsement 
thereon  signed  by  the  tenant  for  life  respecting  any  matter 
of  fact  or  of  calculation  under  the  Act  in  relation  to  the 
lease  in  favour  of  the  lessee  and  of  those  claiming  imder  him, 
is  sufficient  evidence  of  the  matter  stated  (k). 

Every  building  lease  must  be  made  partly  in  consideration 
of  the  lessee  or  some  person  by  whose  direction  the  lease  is 
granted,  or  some  other  person  having  erected,  or  agreeing  to 
erect,  buildings,  new  or  additional,  or  having  improved  or 
repaired,  or  agreeing  to  improve  or  repair,  buildings,  or  having 
executed,  or  agreeing  to  execute,  on  the  land  leased  an  im- 
provement authorized  by  the  Act  for  or  in  connection  with 
building  purposes  (/)  :  a  peppercorn  rent,  or  a  nominal  or 
other  rent  less  than  the  rent  ultimately  payable,  may  be 

(e)  Settled  Land  Act,  1882  (46  &  46  Land  Act,  1890  (53  &  54  Vict.  o.  69), 

Vict.  0.  38),  8.  6.  B.  7  (iii). 

(/)  Ibid.  P.  7  (1).  ^  {^  SetUed  Land  Act,  1882  (46  &  46 

(^  Settled  Land  Act,  1890  (63  &  Vict.  c.  38),  s.  7  (4). 
54  Vict.  c.  69),  8.  7  (iii).  ,.■.   « . ,  „  7  /rx 

(h)  Settled  Land  Act,  1882  (45  &  *^  -'^w*-  »•  7  (6). 

46  Vict.  0.  38),  8.  7  (2),  (3) ;  Settled         (0  ^M.  a.  8  (1). 
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made  payable  for  the  first  five  years  or  any  less  part  of  the 
term  (m). 

When  building  land  is  contracted  to  be  leased  in  lots,  the 
entire  amount  of  rent  to  be  ultimately  payable  may  be 
apportioned  among  the  lots  in  any  manner ;  save  that — 

(1)  The  annual  rent  reserved  by  any  lease  must  not  be  less 

than  10«. 

(2)  The  total  amount  of  the  rents  reserved  on  all  leases  for 
the  time  being  granted  must  not  be  less  than  the  total 
amount  of  the  rents  which,  in  order  that  the  leases 
may  be  in  conformity  with  the  Act,  ought  to  be 
reserved  in  respect  of  the  whole  land  for  the  time 
being  leased. 

(3)  The  rent  reserved  by  any  lease  must  not  exceed  one- 

fifth  part  of  the  fuU  annual  value  of  the  land  com- 
prised in  that  lease  with  the  buildings  thereon  when 
completed  (n). 

A  building  lease  or  agreement  for  such  a  lease  may 
contain  an  option,  to  be  exercised  within  an  agreed  number 
of  years,  not  exceeding  10,  for  the  lessee  to  purchase  the 
land  leased  at  a  price  fixed  at  the  time  of  the  making  of 
the  lease  or  agreement,  such  price  to  be  the  best  which  can 
be  reasonably  obtained  (o). 

In  a  mining  lease  the  rent  may  be  made  to  vary  according 
to  the  acreage  worked,  or  the  quantities  of  any  minered  or 
substance  gotten,  made  merchantable,  converted,  carried 
away,  or  disposed  of  from  the  settled  land  or  any  other 
lAnd(j9),  or  according  to  the  price  of  the  minerals  or 
substances  gotten  or  any  of  them  (q). 

A  dead  rent  may  be  made  payable  with  or  without  power 
for  the  lessee,  in  case  the  rent  according  to  acreage  or 
quantity  in  any  specified  period  does  not  produce  an  amount 
equal  to  the  dead  rent,  to  make  up  the  deficiency  in  any 

(m)  SetUed  Land  Act,  1882  (45  &  (p)  Settled  Land  Act,  1882  (45  & 

46  Vict.  0.  38),  8.  8  (2).  45  Vict.  0.  38).  s.  9  (1)  (i). 

g  SelSed*  liSd  Act,  1889  (52  &  (^  Settled  Land  Act,  1890  (53  & 
53  Vict.  c.  36),  B.  2.  64  Vict.  c.  69),  s.  8. 
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subsequent  specified  period  free  of  rent  other  than  the  dead 
rent  (r). 

Unless  a  oontrary  intention  appears  in  the  settlement,  there 
must  be  set  aside  as  capital  money  under  the  Act  part  of  the 
rent,  viz.,  where  the  tenant  for  life  is  impeachable  for  waste 
in  respect  of  minerals^  three  fourths,  and  otherwise  one-fourth; 
in  every  such  case  the  residue  goes  as  rents  and  profits  («), 
and  it  appears  that  the  tenant  must  pay  to  the  trustees  or 
into  Court  such  part  of  the  rent  as  the  tenant  for  life  is  not 
entitled  to  {t). 

A  lease  may  be  made  partly  in  consideration  of  the  lessee 
having  executed,  or  his  agreeing  to  execute,  on  the  land 
leased  an  improvement  authorized  by  the  Act  for  or  in 
connection  with  mining  purposes  (m). 

A  lease  for  a  term  not  exceeding  21  years  at  the  best  rent 
which  can  reasonably  be  obtained,  and  whereby  the  lessee  is 
not  exempted  from  punishment  for  waste,  may,  after  the 
17th  August,  1890,  be  made  by  a  tenant  for  life  without  any 
notice  of  an  intention  to  make  it  having  been  given  to  the 
trustees,  and  notwithstanding  there  are  no  trustees  for  the 
purposes  of  the  Act  (f). 

(ill)  Mortgages. 

Where  money  is  required  for  enfranchisement  or  for 
equality  of  exchange  or  partition,  the  tenant  for  life  may 
(subject  to  the  general  provisions  stated  below  (x) )  raise  it 
on  mortgage  of  the  settled  land  or  of  any  part  of  it  by 
conveyance  of  the  fee  simple  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term  of  years,  or 
otherwise  (^).  And  where  money  is  required  for  the  purpose 
of  discharging  an  incumbrance  (not  including  an  annual  sum 
payable  only  during  a  life  or  lives,  or  during  a  term  of  years 

(r)  Settled  Land  Act,  1882  (45  &  46  Vict.  o.  38),  s.  9  (2). 

46  Vict.  c.  38),  8.  9  (1)  (ii).  (t;)  Seep.  289  ;  Settled  Land  Act, 

(«)  Ibid.  8.  11.  1890  (53  &  54  Vict.  c.  69),  8.  7  (1),  (2). 

(t)  Settled  Land  Act  Rnles,  1882,  {x)  P.  289. 

Appendix,  Fozms  II.  (f)  and  X.  (y)  Settled  Land  Act,  1882  (45  ft 

(«)  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  18. 
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absolute  or  determinable)  on  the  settled  land  or  part  of  it,  the 
tenant  for  life  may  raise  the  money  so  required,  and  also  the 
amount  properly  required  for  the  payment  of  the  costs  of  the 
tiansaotion,  on  mortgage  of  the  settled  land  or  of  any  part  of 
it  by  oonyeyanoe  of  the  fee  simple  or  other  estate  or  interest 
the  subject  of  the  settlement,  or  by  creation  of  a  term  of 
years,  or  otherwise  (»). 

Where  on  a  sale,  exchange,  or  partition  there  is  an  incum- 
brance affecting  land  sold  or  given  in  exchange  or  on  parti- 
tion, the  tenant  for  life,  with  the  consent  of  the  incumbrancer, 
may  charge  that  incumbrance  on  any  other  part  of  the  settled 
land,  whether  already  charged  with  it  or  not,  in  exoneration 
of  the  part  sold  or  so  given,  and  by  conveyance  of  the  fee 
simple  or  other  estate  or  interest  the  subject  of  the  settlement, 
or  by  creation  of  a  term  of  years,  or  otherwise  make  provision 
accordingly  (a). 

(iv)  General  Froyisions. 

The  following  persons  are  trustees  of  a  settlement  for  the 
purposes  of  the  Settled  Land  Acts : — 

(1)  The  persons,  if  any,  who  are  for  the  time  being  under 

a  settlement  the  trustees  with  power  of  sale  of  the 
settled  land,  or  with  power  to  consent  to  or  approve  of 
the  exercise  of  such  power  of  sale.  Failing  such 
persons, 

(2)  The  persons,  if  any,  for  the  time  being  who  are  by  the 
settlement  declared  to  be  trustees  for  the  purposes  of     /\ 
the  Act.     Failing  such  persons, 

(3)  The  persons  who  are  for  the  time  being  under  the 

settlement  trustees  with  power  of  or  upon  trust  for 
sale  of  any  other  land  comprised  in  the  settlement, 
and  subject  to  the  same  limitations  as  the  land  to  be 
sold,  or  with  power  to  so  consent  or  approve  of  the 
exercise  of  such  a  power  of  sale.  Failing  such 
persons, 

U)  Settled  Land  Act,  1890  (53  &  (a)  Settled  Land  Aot,  1882  (46  & 

64  Vict  c.  69),  s.  11.  46  Vict.  o.  38),  s.  6. 

J.  tJ 


29*  Settled  Land. 

(4)  The  persons,  if  any,  who  are  for  the  time  being  under 

the  settlement  trustees  with  future  power  of  sale,  or 
under  a  future  trust  for  sale,  of  the  land  to  be  sold,  or 
with  power  to  consent  to  or  approve  of  the  exercise  of 
such  a  future  power,  and  whether  the  power  or  trust 
takes  effect  in  all  events  or  not  (b). 

(5)  If  at  any  time  there  are  no  trustees  of  a  settlement 

within   the    definition  of  the  Acts,  or  where  it  is 

expedient  that  new  trustees  should  be  appointed,  the 

Court  may,  on  the  application  of  any  person  interested, 

appoint  trustees  for  the  purposes  of  the  Acts  (c). 

The  principal  mansion-house  (if  any)  on  any  settled  land, 

and  the  pleasure  grounds  and  park  and  lands  (if  any)  usually 

occupied  with  it,  cannot  be  sold,  exchanged  or  leased  by  the 

tenant  for  life  without  the  consent  of  the  trustees  of  the 

settlement  or  an  order  of  the  Court  (d).    Where  a  house  is 

usually  occupied  as  a  f ann-house,  or  where  the  site  of  any 

house,  and  the  pleasure  grounds  and  park  and  lands  (if  any) 

usually  occupied  with  it,  do  not  together  exceed  25  acres  in 

extent,  the  house  is  not,  after  the  17th  August,  1890,  to  be 

deemed  a  principal  mansion-house  within  the  meaning  of  the 

above  provision  (e). 

The  Act  of  1882  contains  provisions  enabling  the  tenant 
for  life,  on  a  sale  or  grant  for  building  purposes,  to  dedicate 
part  of  the  settled  land  for  streets  and  open  spaces,  and  to 
construct  sewers,  and  to  convey  or  vest  the  same  in  the 
trustees  of  the  settlement  or  any  company  or  public  body  (/). 
The  surface  and  minerals  may  be  dealt  with  separately 
with  or  without  way-leaves,  powers  of  working  and  other 
easements  (g). 

Where  the  settled  land  comprises  an  undivided  share  in 
land,  the  tenant  for  life  of  such  share  may  join  or  concur 

(J)  Settled  Land  Act,  1882  (46  &  Act,  1890  (53  &  64  Vict.  c.  69), 
46 Vict.  c.  38),  B.  2  (8) ;  Settled  Land  8-  1<^  (?)•  ,  ^  ,  .  „„^  ,^^  . 
Act,  1890  (63  &  64  Vict.  c.  69),-  a.  16.  W  SetUed  Land  Act,  1890  (53  & 

V^^  l^'ml^inf'  ''''  ^''  ^''      '\/)Vtil'ei^'Lax^'&  1882  (45  & 
Vict.  0.  38),  8.  38  (1).  46S^iet.  c.  38),  8.  16. 

(rf)  Ibid.    8.    16 ;    Settled    Land  (^)  j^ia,  b.  17  (1). 
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with  any  other  person  having  power  or  right  of  disposition 
of  or  over  another  undivided  share  (A). 

The  conveyance  or  lease  of  the  tenant  for  lif e,  to  the  extent 
and  in  the  manner  in  which  it  is  expressed  to  operate  under 
the  Act,  is  e£Fectu£il  to  pass  the  land,  or  the  easements,  rights  or 
privileges  created  discharged  from  all  the  limitations,  powers    I 
^  and  provisions  ofTEe  settlement,  and  from  all  estates,  into-    » 
rests  and  charges  subsisting  or  to  arise  under  it ;  Ihut  suhject ' 
to  all  estates,  interests  and  charges  having  priority  to  it,  and 
snch  other^  if  any,  estates,  interests  and  charges  as  have  been 
conveyed  or  created  for  securing  money  actually  raised  at 
the  date  of  the  deed,  and  all  leases  and  grants  for  value 
before  the  date  of  the  deed  (t*).    . 

In  case  of  a  deed  relating  to  oopyhold  or  customary  land, 
it  is  sufficient  that'  the  deed  be  entered  on  the  court  rolls  of 
the  manor  (A:),  and  no  surrender  is  required. 

A  tenant  for  life  may  make  any  conveyance  or  lease 
necessary  or  proper  for  giving  effect  to  a  contract  entered 
into  by  a  predecessor  in  title,  and  which,  if  made  by  the 
predecessor,  would  have  been  valid  as  against  his  successors 
in  title  (/). 

Purchase-money  must  be  paid  either  to  the  trustees  of  the 
settlement  or  into  Court  at  the  option  of  the  tenant  for 
life  (m) ;  but  it  is  not  to  be  paid  to  fewer  than  two  persons 
as  trustees  of  a  settlement,  unless  the  settlement  authorizes 
the  receipt  of  capital  trust  money  of  the  settlement  by  one 
trustee  (n). 

The  receipt  in  writing  of  the  trustees  of  a  settlement,  or, 
where  one  trustee  is  empowered  to  act,  of  one  trustee,  or  of 
the  personal  representatives  or  representative  of  the  last 
surviving  or  continuing  trustee,  for  any  money  or  securities 
paid  or  transferred,  discharges  the  payer  or  transferor  there- 

(A)SetUedLandAct,1882(45&46      Act,   1882   (46  &  46  Vict.  o.   88), 
Vict.  0.  38),  B.  19.  g.  12^i). 

(2)  ^.  8.  20  (3).  ^^^'  (*")  ^^^  ^^^^  ^°*^'  ^^®2  (*^  * 

m  Settted'  Land  Act,  1890  (63  &      46  Vict.  c.  38),  a.  22  (1). 
54  Vict.  0.  69),  0.  6 ;  Settled  Land  (n)  Ibid.  b.  39. 
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from  and  from  being  bound  to  see  to  the  application,  or  being 
answerable  for  any  loss  or  misapplication  thereof,  and  in  case 
of  a  mortgagee  or  other  person  advancing  money,  from  being 
concerned  to  see  that  any  money  advanced  by  him  is  wanted 
for  any  purpose  of  the  Act,  or  that  no  more  than  is  wanted  is 
raised  (o). 

Notice  must  be  given  by  the  tenant  for  life  to  the  trusteee 
when  intending  to  make  a  sale,  exchange,  partition,  lease, 
mortgage  or  charge  (p) ;  but  a  person  dealing  in  good  faith 
with  the  tenant  for  life  is  not  concerned  to  inquire  respecting 
the  giving  of  any  such  notice  (q) .  The  notice  may  be  in  general 
terms,  except  as  to  a  mortgage  or  charge,  and  may  be  waived 
by  writing  by  a  trustee  (r). 

Although  a  person  dealing  in  good  faith  with  the  tenant 
for  life  need  not  inquire  whether  notice  has  been  given,  yet 
he  must  satisfy  himself  that  there  are  trustees  for  the  purposes 
of  the  Acts  (s). 

Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life,  under  the  Settled  Land  Acts  is  an  infant,  or 
an  infant  would,  if  he  were  of  full  age,  be  a  tenant  for  life  or 
have  the  powers  of  a  tenant  for  life  under  the  Act,  or  an 
infant  is,  in  his  own  right,  seised  of  or  entitled  to  the  posses- 
sion of  land,  the  powers  of  a  tenant  for  life  imder  the  Act 
may  be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in  such 
manner  as  the  Court,  on  the  application  of  a  testamentary  or 
other  guardian  or  next  friend  of  the  infant,  orders  {t). 

The  general  provisions  of  the  Acts  do  not  apply  to  married 
women,  but  it  is  provided  that  where  a  married  woman  who 
otherwise  would  have  been  a  tenant  for  life,  or  would  have 
had  the  powers  of  a  tenant  for  life,  is  entitled  for  her  separate 
use  or  as  a/enie  sole,  then  she,  without  her  husband,  has  the 
powers  of  a  tenant  for  life  under  the  Act  (u).    Where  not 

(o)  Settled  Land  Act,  1882  (46  &      48  Vict.  o.  18),  8.  6  (3). 
46  Vict.  G.  38),  8.  40.  («)  See  p.  289. 

(p)  Ibid,  8.  45  (1).  (V)  Settled  Land  Act,  1882  (45  &46 

(g)  Ibid,  8.  45  (3).  Vict.  c.  88),  s.  60. 

(r)  Settled  Land  Act,  1884  (47  ft  («)  Ibid,  8.  61  (1),  (2). 
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60  entitled,  tlien  she  and  her  husband  together  have  such 
powers  (x).  A  restraint  on  anticipation  does  not  prevent  the 
exercise  of  the  powers  by  a  married  woman  (y). 

Where  the  tenant  for  Kfe,  or  person  having  the  powers 
of  a  tenant  for  life,  under  the  Acts  is  a  lunatic  so  found  by 
inquisition,  the  committee  of  his  estate  may,  in  his  name  and 
on  his  behalf  under  an  order  of  the  Court  in  Lunacy, 
exercise  the  powers  of  a  tenant  for  life  under  the  Acts.  The 
Older  may  be  made  on  the  petition  of  any  person  interested 
in  the  settled  land  or  of  the  committee  of  the  estate  (s). 
The  power  of  sale  given  by  the  Acts  cannot  be  exercised  in 
the  case  of  a  person  lawfully  detained  as  a  lunatic  though  not 
so  found  (a) ;  but  the  committee  of  the  estate  of  such  person 
appointed  under  sect.  116  of  the  Lunacy  Act,  1890  (J),  may, 
by  leave  of  a  judge,  exercise  the  power  of  leasing  vested  in 
the  lunatic  by  the  Settled  Land  Act,  1882  (c). 

An  order  of  the  Court  has  after  the  2nd  July,  1884,  been 
necessary  to  enable  the  powers  conferred  by  sect.  63  of  the 
Act  of  1882  to  be  exercised  in  respect  of  land  subject  to  a 
trust  for  sale,  and  until,  such  an  order  is  made,  the  trustees 
are  at  liberty  to  exercise  the  powers  given  by  the  settlement. 
On  an  order  being  made,  while  it  remains  in  force,  no  person 
other  than  the  person  having  leave  under  it,  can  execute  any 
trust  or  power  created  by  the  settlement  for  any  purpose  for 
which  leave  is,  by  the  order,  given  to  exercise  a  power  con- 
ferred by  the  Acts.  The  order  requires  registration  as  a  A« 
pendens,  and  if  not  so  registered,  and,  where  necessary,  re- 
registered, it  does  not  affect  any  person  dealing  with  the 
trustees  (tf). 

Where  dealings  under  the  powers  of  the  Acts  are  proposed 
between  the  tenant  for  life  and  the  estate,  the  trustees  of  the 
settlement  stand  in  the  place  of  and  represent  the  tenant  for 


{x)  Settled  Land  Act,  1882  (45  &  46  (b)  63  &  64  Viot.  o.  5. 

Tict.  c.  38),  s.  61  (3).  {e)  46  &  46  Viot.  c.  38,  8.  6 ;  J2^ 

(y)  Ibid,  8.  61  (6).  SaU,  (1896)  1  Ch.  117 ;  66  L.  J.  Ch. 

(a)  Ibid.  8.  62.  162 ;  78  L.  T.  608  ;  44  W.  R.  146. 

{a)  Be  Bagg»,  (1894)  2  Ch.  416 ;  96  (d)  Settled  Land  Act,  1884  (47  & 

L.  T.  Jonm.  198.  48  Viot.  o.  18),  8.  7. 
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life,  and,  in  addition  to  their  pov^ers  as  trustees,  have  all  the 
powers  of  the  tenant  for  life  in  reference  to  negotiating  and 
completing  the  contract  (e). 


The  Settled  Estates  Act. 

The  object  of  the  Settled  Estates  Act  was  to  facilitate  the 
leasing  and  sale  of  settled  estates ;  but  with  the  exception  of 
certain  leases  which  the  tenant  for  life,  if  not  restrained  by 
the  settlement,  can  make  (/),  leases  and  sales  under  the 
Act  can  only  be  made  by  the  consent  of  the  Court. 

(i)  Sales. 

The  Court  may  authorize  sales  of  the  settled  estates  and 
timber,  other  than  ornamental  timber  (g) ;  and  direct  who 
shall  execute  the  conveyance  (A) ;  and  on  any  sale  earth, 
coal,  stone  and  mineralfl  may  be  excepted  (»). 

(ii)  Leases. 

Leases  for  21  years  of  land,  except  the  principal  mansion- 
house  and  demesnes,  may,  unless  the  settlement  prohibits,  be 
made  without  any  order  of  the  Court  (k)  by  a  tenant  for  any 
life  or  for  years  determinable  with  any  life  or  lives,  or  for  any 
greater  estate  either  in  his  own  right  or  right  of  his  wife ; 
and  also  by  any  tenant  by  the  curtesy  or  in  dower  or  in  right 
of  a  wife  who  is  seised  in  fee ;  but  this  provision  only  applies 
to  settlements  made  after  the  1st  November,  1856  (1).  Such 
leases  must  take  effect  at  or  within  one  year  from  the  making, 
and  must  be  by  deed  at  the  best  rent  which  can  be  reasonably 
obtained,  and  they  must  be  without  fine  and  without  im- 
peachment of  waste,  and  must  contain  a  covenant  for  payment 

{e)  Settled  Land  Act,  1890  (53  &  54  (A)  Ibid,  b.  22  . 

Vict.  c.  69),  s.  12.  (i)  jua,  s.  19. 

41  Vict.  c.  18),  B.  46.  )  '  _. , 

{g)  Ibid.  B.  16.  (0  ^^'  8-  57. 
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of  rent,  and  a  oondition  for  re-entry  on  non-payment  for  28 
days  or  a  lesser  period,  and  a  oounterpart  must  be  executed 
by  the  lessee  (;7i). 

Leases  which  may  be  authorized  by  the  Court  under  the 
Act  must  take  effect  in  possession  at  or  within  a  year  from 
the  making,  and  must  not  exceed  for  an  agricultural  or 
occupation  lease  21  years,  for  a  mining  lease  40  years,  for  a 
repairing  lease  60  years,  and  for  a  building  lease  99  years. 
The  best  rent  obtainable  must  be  reserved,  and  it  must  be 
payable  half-yearly  or  more  frequently,  and  no  fine  must  be 
taken.  The  lease  must  be  by  deed  and  contain  a  condition 
for  re-entry  on  non-payment  of  rent  for  28  days,  and  the 
lessee  must  execute  a  oounterpart,  and,  in  case  of  a  mining 
lease,  the  portion  of  the  rent  specified  in  the  Act  must  be  set 
aside  as  capital  (n).  The  Court  may  either  direct  who  shall 
execute  the  lease  as  lessor  or  may  vest  general  powers  of 
leasing  in  the  trustees  (o). 

(iii)  Oeneral  Provisions. 

The  Act  specifies  who  may  petition  the  Court  to  exercise 
its  powers  (^).  Applications  to  the  Court  are  to  be  made 
with  the  consent  and  concurrence  of  certain  persons  (g),  which 
can  in  certain  cases  be  dispensed  with  (r).  An  order  is  not, 
as  against  a  purchaser,  invalidated  by  want  of  jurisdiction  or 
concurrence,  consent,  notice  or  service,  whether  the  purchaser 
has  notice  of  any  such  want  or  not  (s). 

All  money  received  on  any  sale  effected  under  the  Act,  or 
to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any 
lease  of  earth,  ooal,  stone  or  minerals,  may,  if  the  Court 
think  fit,  be  paid  to  any  trustees  of  whom  it  shall  approve, 
otherwise  the  same  must  be  paid  into  Court,  and  such 
money  is  by  the  Act  to  be  applied,  as  the  Court  from  time 

(m)  Settled  Estates  Act,  1877  (40  &  (q)  Ibid,  s.  24. 

41  Vict.  c.  18),  8.  46.  (r)  jifia,  88.  25—29. 

(o)  n^:  r\z   ^^'  W  ConTeyancingr  Act,  1881  (44  k 

{p}  Ibid.  B.  28;  46  Vict.  c.  41),  s.  70  (1). 
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to  time  directs,  to  some  one  or  more  of  the  purposes  specified 
in  the  Act  (0- 

Where  real  estate  is  devised  to  trustees  upon  trust  to  sell 
at  their  discretion,  and  invest  the  proceeds  and  pay  the  income 
to  one  or  more  persons  successively  for  life,  with  remainder 
over,  such  estate  is  a  settled  estate  within  the  meaning  of  the 
Act  (m)  ;  and  on  or  after  the  1st  January,  1882,  where  a 
person  entitied  to  land  in  fee  or  for  any  leasehold  interest 
at  a  rent  is  an  infant,  the  land  is  deemed  a  settled  estate  within 
the  Act{x), 

The  Act  contains  provisions  with  regard  to  application 
being  made  and  consents  given  on  behalf  of  persons  under 
disabiUty,  and  amongst  other  tilings  provides  that  if  a  mar- 
ried woman  applies  to  the  Court  or  consents  to  an  application, 
she  must  be  separately  examined,  even  if  her  property,  the 
subject  of  the  application,  be  settled  in  trust  for  her  separate 
use,  and  no  clause  against  anticipation  is  to  prevent  the  Court 
from  exercising  its  powers  (y). 

See  Settlements — Trustees,  Sales  and  Mort- 
gages BT. 

Bequisitions. 

1.  A.  S.  and  C,  2).,  the  trustees  of  the  will  of  X, 
deceased^  have  no  potter  of  sale^  and  are  fwtj  therefore^ 
trustees  within  the  meaning  of  the  Settled  Land  Acts,  1882 
to  1890 ;  trustees  for  the  purposes  of  the  Acts  must  therefore 
he  appointed. 

2.  Ha^  the  consent  of  C.  2>.,  who  is  entitled  to  the  mart' 
gage  having  priority  to  the  settlement^  been  obtained  to  the 
sale  ? 

3.  The  house  and  premises  contracted  to  be  sold  appear  to 
be  the  principal  nuxrmon  house  and  grounds  as  defined  by  the 

(0  Settled  Estates  Act,  1877  (40  &  (x)  (Jonveyancinff  Act,  1881  (44  & 

41  Vict.  o.  18),  8.  34.  45  Vict.  c.  41),  8.  41. 

.vr'  ^J^^^^lt  ^^'*^  ^'  ^-  1  ^-  (y)  Settled EBtates  Act,  1877  (40 & 

fl^4r*S>^"^-^-2®2;  14L.T.66;       41  Vict.  o.   18),  b,  60 ;  Jte  ffomii 
14  W.  R.  328 ;  12  Jur.  (N.  S.)  119.         Settled  Estatet,  29  L.  T.  830. 
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Settled  Land  Act,  1890, «.  10 ;  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  Court  must  therefore  be 
obtained  and  produced. 

4.  It  is  presumed  that  no  order  has  been  obtained  under 
the  Settled  Land  Act,  1884,  s.  7,  gidfig  the  tenant  for  life 
leave  to  exercise  the  powers  given  by  sect,  63  of  the  Settled 
Land  Act,  1882. 

5.  Sas  the  tenant  for  life  mortgaged  or  dealt  icith  his 
life  interest  in  any  tcay  ?  If  he  has,  the  consent  of  the 
mortgagees  must  be  shown. 


settlehents. 


Alienations  of  land,  goods,  or  chattels  made  with  intent 
to  delay,  hinder,  or  defraud  creditors  are  voidable,  except 
against  a  bond  fide  purchaser  for  valuable  consideration  (z) 
having  no  notice  (a).  The  exception  in  favour  of  such  pur- 
chasers includes  a  purchaser  of  any  interest  under  the  deed 
impeached,  whether  that  interest  be  legal  or  equitable,  and 
prevents  the  deed  being  void  against  him  (6).  A  settlement 
in  consideration  of  marriage  may  come  within  the  statute 
the  marriage  was  merely  part  of  a  scheme  to  defraud  and 
delay  creditors  and  protect  the  settlor's  property  from  their 
claims  (c) ;  as  also  may  any  other  alienations  for  valuable 
consideration  if  good  faith  on  the  part  of  the  alienee  is 
wanting  (c?). 

The  effect  of  another  statute  of  Elizabeth  (^)  was,  until 
the  29th  June,  1893,  that  all  voluntary  settlements  of  lands, 
whether  freehold,  leasehold,  or  copyhold,  were  held  to  be 
void  as  against  subsequent  bont  fide  purchasers  for  value, 

(s)  TwyntU  Catej  3  Bep.  80  b;    I  (e)  Columbine  t.  Fenhail,  1  W.  B. 

Sm.  L.  C.  1.  272;    1  Sm.  &  G.  228;  JBulmer  v. 

(a)  13  Eliz.  0.  5.  Hunter,  L.  B.  8  Eq.  46 ;  38  L.  J. 

[b)  Halifax  Joint  Stock  Banking  Co,  Gh.  543  ;  20  L.  T.  942. 

▼.  GMhill,  (1891)  1  Ch.  31 ;  60  L.  J.  {d)  Twyne't  Ca»e  (and  notes  there- 

Ch.  181 ;  63  L.  T.  623  ;  39  W.  B.      under),  3  Bep.  80  b;  1  Sm.  L.  G.  1. 
104.  (*)  27  Eliz.  c.  4. 
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even  with  notice,  on  the  principle  that  the  vendor,  hy  after- 
wards selling  for  a  valuable  consideration,  must  be  taken  to 
have  made  a  volimtary  conveyance  in  order  to  defeat  the 
purchaser,  and  now  liable  to  be  set  aside  as  fraudulent ;  but 
on  or  after  the  29th  June,  1893,  no  voluntary  conveyance  of 
any  lands,  tenements,  or  hereditaments  made  bond  fide  and 
without  any  fraudulent  intent  is  deemed  fraudulent  within 
the  meaning  of  that  Act  by  reason  of  any  subsequent  pur- 
chase for  value,  or  can  be  defeated  imder  any  of  the  pro- 
visions of  that  Act  by  a  conveyance  made  upon  any  such 
purchase  (/).  This  Act  does  not  apply  in  any  case  in  whidi 
a  voluntary  settlor  has  subsequently,  but  before  the  29th 
June,  1893,  disposed  of  or  dealt  with  the  lands  in  question  to 
or  in  favour  of  a  purchaser  for  value  {g). 

A  conveyance  or  assignment  of  the  property  of  a  debtor  to 
a  trustee  for  the  benefit  of  his  creditors  generally  is  an  act  of 
bankruptcy  (//),  and  as  the  title  of  the  trustee  in  bankruptcy 
relates  back  to  the  first  act  of  bankruptcy  committed  by  the 
bankrupt  within  three  months  preceding  the  presentation  of 
the  bankruptcy  petition*  (t),  such  a  conveyance  is  void  if  a 
bankruptcy  ensues  within  such  period  {k). 

Every  conveyance  or  transfer  by  a  person  unable  to  pay 
his  debts  as  they  become  due  in  favour  of  any  creditor,  with 
a  view  of  giving  such  creditor  a  preference,  if  the  person 
making  the  same  is  adjudged  bankrupt  on  a  bankruptcy 
petition  presented  within  three  months  after  the  date  thereof, 
is  deemed  fraudulent  and  void  as  against  the  trustee  in  the 
bankruptcy  (/) ;  but  this  does  not  affect  the  rights  of  any 
person  making  title  in  good  faith  and  for  valuable  con- 
sideration through  or  imder  a  creditor  of  the  bankrupt  {m). 


if)  Voluntaiy  ConTeyaiioes  Act,  (0  Bankruptcy  Act,  1883  (46  &  47 

1893  (66  &  67  Vict.  c.  21),  b.  2.  Vict.  c.  62),  b.  43. 

t^\  TK'A  .  %  W  S«®  under  Act  of  1869,   Ex 

\g)  iota,  8.  d.  ^  ^  ,      ,    ^  parte  Viliart,  Re  JRoaeri,  L.  R.  9  Ch. 

(A)  Bankruptcy  Act,  1883  (46  &47  432,  at  p.  443 ;  43  L.  J.  Bk.  76;  30 

Viot.  c.  62),  B.  4  (1) ;  Ex  parte  Villara,  l.  t.  348  ;  22  W.  R.  397. 
Jie  Sobers,  L.  R.  9  Ch.  432,  at  p.  443 ;  m  Bankruptcy  Act,  1883  (46  &  47 

43  L.  J.  Bk.  76 ;  30  L.  T.  348 ;  22  Viot.  c.  62),  s.  48  (1). 
W.  R.  397.  (^)  W  8.  48  (2). 
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Any  settlement  of  property,  not  being  a  settlement  made 
before  or  in  consideration  of  marriage,  or  made  in  favour  of 
a  purchaser  or  incumbrancer  in  good  faith  {i,  ^.,  on  the  part 
of  the  purchaser  (n))  and  for  valuable  consideration,  or  one 
made  on  the  wife  or  children  of  the  settlor  of  property  which 
has  accrued  to  the  settlor  after  marriage  in  right  of  his  wife, 
is,  if  the  settlor  becomes  bankrupt  within  two  years  after  the 
date  of  the  settlement,  void  against  the  trustee  in  the  bank- 
raptcy,  and  if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  10  years  after  the  date  of  the  settlement,  is  void 
against  such  trustee,  unless  the  parties  claiming  under  the 
settlement  can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  his  debts  without  the  aid 
of  the  property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  passed  to  the  trustee 
of  such  settlement  on  its  execution  (o).  It  has  been  held  that 
the  expression  ^'  void  "  in  the  section  of  the  Bankruptcy  Act 
containing  this  provision  may  be  construed  as  ''voidable," 
and  that  a  voluntary  settlement  is  not  void  against  the 
settlor's  trustee  in  bankruptcy  from  its  date,  but  only  from 
the  time  the  trustee's  title  accrued,  so  that  if  before  that  time 
the  property  comprised  in  the  settlement  has  been  sold  bond 
fide  to  a  purchaser  for  value,  the  title  of  the  purchaser  will  be 
good  as  against  the  trustee  (p). 

Covenants  to  settle  after-acquired  property  are  of  common 
occurrence  in  marriage  settlements :  in  the  absence  of 
expressions  showing  a  contrary  intention,  such  covenants  are 
construed  as  applying  only  to  property  acquired  during  the 
coverture,  even  though  the  words  "  during  the  said  intended 
coverture"  are  omitted (5^).    A  covenant  of  this  description 


(a)  JfaekintMh  y.  Foffote,  (1895)   1  and  Kenderdine^i  Oontraet,  (1897)  1  Gh. 

Ch.  605 ;  64  L.  J.  Ch.  274;  72  L.  T.  776  ;    66  L.  J.  Ch.  408  ;  76  L.  T. 

261 ;  43  W.  K.  247 ;  13  R.  264.  476 ;  46  W.  R.  484. 

(o)  Bankruptcy  Act,  1883  (46  &  47  (q)  Be  Edwards,  L.  R.  9  Ch.  97  ; 

Tp)''^^^B;£  ^^  parte   .Yarton,  «  ^'  ^'  ^'  265 ;  29  L.  T.  712  ;  22 

(1893)  2  Q.  B.  381 ;  62  L.  J.  Q.  B.  W-  »•   144  ;   £e  CampbelVa  Folicies, 

467  ;  69  L.  T.  323  ;  41  W.  R.  623  ;  6  Ch.  D.  686 ;  46  L.  J.  Ch.  142  ;  26 

5  B.  440 ;  10  Monell,  166 ;  S^  Carter  -^^  j^,  268. 
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attaches  to  property  which  is  settled  to  the  separate  use  of  a 
married  woman,  unless  it  be  subject  to  a  restraint  against 
alienation  (r),  and  to  a  reversionary  interest  to  which  the 
covenantor  becomes  entitled  during  the  coverture,  but  which 
does  not  fall  into  possession  until  after  the  determination  {s) ; 
but  it  does  not  attach  to  property  over  which  the  covenantor 
has  a  general  power  of  appointment  {t).  All  covenants  made 
in  consideration  of  marriage  in  favour  of  the  settlor's  wife  or 
children  to  settle  any  property  in  which  he  had  not,  at  the 
date  of  his  marriage,  any  estate  or  interest,  vested  or  con- 
tingent, in  possession  or  remainder,  and  not  being  property 
in  right  of  his  wife,  are  void  against  the  trustee  in  bank- 
ruptcy, imless  the  property  has  been  actually  transferred 
pursuant  to  the  covenant  (u). 

The  settlement  of  an  infant  is  voidable  and  not  void.  If 
repudiated,  such  repudiation  must  take  place  within  a  reason- 
able time  of  the  infant  coming  of  age  (x). 

The  Infant  Settlements  Act  (^)  enables  infants,  if  males, 
at  the  age  of  20,  and  if  females,  at  17,  to  make  binding 
settlements  on  marriage  with  the  leave  of  the  Court,  which  is 
obtained  in  a  summary  manner. 

8ee  Covenants — Infants — Settled  Land. 

Beqnisitions. 

1.  The  consideration  for  the  sale  by  A.  B.  to  X  F.  m 
not  stated  in  the  deed  of  18  .  Inasmuch  as  the  titk 
of  A,  B,  was  under  a  voluntary  deed  and  he  afterwards  became 
bankrupt^  t/ie  vefidor  musty  at  his  own  expense^  prove  that 
the  sale  to  X.  T,  was  a  bon&  fide  sale  for  valuable  coti' 
siderationy  otherwise  the  title  is  not  good  against  A.  B,U 
timstee  in  bankruptcy. 

(r)  Brooks  v.  Keith,  4  L.  T.  641 ;  118  ;  19  W.  B.  899. 
9  W.  B.  665  ;  7  Jur.  (N.  S.)  482  ;  (m)  Bankraptcy  Aot»  1883  (46  &  47 

1  Dr.  &  Sm.  462.  Vict.  o.  62),  s.  47  (2). 

(*)  Butcher  v.  Butcher ,   14   Bear.  (x)  Edwards  v.   Carter^  (1893)  A. 

222.  C.    360:     63    L.   J.  Ch.   100;  69 

(0  Bower  t.  Smith,  L.  B.  11  Eq.  L.  T.  163  ;  1  B.  218 ;  58  J.  P.  4. 
279 ;    40  L.  J.  Ch.   194  ;  24  L.  T.  (y)  18  &  19  Viot.  o.  43. 
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2.  The  conveyance  by  C.  D.  of  >  18    ,  being  a 

voluntary  one  made  prior  to  the  Voluntary  Conveyances 
Act,  1893,  the  vendor  must,  at  his  own  expense,  supply 
evidence  to  show  that  C.  D.  did  not  subsequently  convey  the 
premises  to  a  purchaser  for  value. 


SEWERS. 

See  Land  Improvement  Acts — Street  Improvements. 


SPES  SXrCGESSIONIS. 

A  mere  ^pes  successionis  is  not  a  title  to  property  in  English 
law.  No  one  can  have  any  estate  or  interest  at  law  or  in 
equity,  contingent  or  otherwise,  in  the  property  of  a  living 
person  to  whom  he  hopes  to  succeed  as  heir-at-law  or  next  of 
kin  (2). 

In  equity,  however,  a  spes  successionis  might  always  be 
assigned,  and  such  an  assignment,  if  for  valuable  considera- 
tion, will  be  enforced.  For  instance,  contracts  made  in  con- 
sideration of  marriage  to  convey  future-acquired  property 
upon  the  trusts  of  the  marriage  settlement  are  of  common 
occurrence,  and  have  long  been  held  enforceable. 

With  regard  to  the  spes  successionis  of  an  expectant  tenant 
in  tail,  the  Fines  and  Recoveries  Act,  1833,  provides  that 
nothing  in  the  Act  contained  shall  enable  any  person  to 
dispose  of  any  lands  entailed  in  respect  of  any  expectant  in- 
terest which  he  may  have  as  issue  inheritable  to  any  estate  tail 
therein,  and  further,  excludes  Courts  of  Equity  from  giving 
effect  to  dispositions  which  in  Courts  of  Law  would  not  be 
effectual  {a).  An  expectancy  of  this  description  cannot  there- 
fore be  disposed  of  at  law ;  but,  inasmuch  as  it  has  been  held 

(«)  Re  ParaofUf  Stoekley  t.  FartoMj  (a)  The  Fines  and  Beooveries  Act, 

45  Ch.  D.  61 ;  59  L.  J.  Gh.  666  ;  62       1833  (3  &  4  Will.  4,  o.  74),  ss.  20, 47. 
L.  T.  929  ;  38  W.  B.  712. 
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by  the  Court  of  Appeal  that  the  Act  does  not  interfere  with 
the  jurisdiction  of  the  Court  to  decree  against  a  tenant  in  tail 
specific  performance  of  a  contract  for  disentailment  entered 
into  by  him,  but  only  prevents  the  Court  from  treating  the 
contract  as  being  in  equity  a  disposition  taking  effect  under 
the  Act  so  as  to  bind  the  issue  in  tail  and  remaindermen  (6), 
it  is  apprehended  that  a  contract  for  value  to  dispose  of  a 
spes  successionis  as  tenant  in  tail  would,  on  the  estate  falling 
into  possession  in  the  lifetime  of  the  expectant  tenant  in  tail, 
be  enforced  in  equity  against  him. 

A  spes  successionis  does  not  come  within  the  provisions  of  the 
statutes  whereby  contingent,  executory,  and  future  interests, 
and  possibilities  coupled  with  an  interest,  in  hereditaments  of 
any  tenure  have,  since  the  1st  January,  1845,  been  alienable 
by  deed  (c). 


STAMPS. 


It  should  be  seen  that  every  document  material  to  the  title 
is  properly  stamped.  If  any  such  document  is  not  stamped, 
or  is  insufficiently  stamped,  the  purchaser  is  entitled  to  have 
it  stamped  at  the  vendor's  expense,  the  vendor  paying  any 
penalty  which  may  have  been  incurred. 

It  was  formerly  common  form  in  conditions  of  sale  to 
provide  that  no  objection  or  requisition  should  be  made  upon 
the  groimd  of  the  absence  or  insufficiency  of  any  stamp ;  but 
now,  with  regard  to  instruments  executed  on  or  after  the 
16th  May,  1888,  every  condition  of  sale  framed  with  the 
view  of  precluding  objection  or  requisition  upon  the  ground  of 
absence  or  insufficiency  of  any  stamp  upon  any  such  instruilient, 
and  every  contract,  arrangement,  or  underteikiQg  for  assuming 
the  liability  on  account  of  absence  or  insufficiency  of  any 
stamp  upon  any  such  instrument,  or  indemnifying  against 

{b)  Banket  v.  StnaU,  36  Ch.  D.  716;  (c)  7  &  8  Vict.  c.  76,  s.  6  ;  Eeal 

6  L.  J.  Ch.  832  ;  57  L.  T.  292;  36      Property  Act,   1845    (8    &   9  Vicst. 
W.  B.  766.  •  c.  106),  B.  6. 
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such  liability,  absence,  or  insafficiency,  is  void  {d) ;  but  such 
a  oondition,  if  limited  to  instnnnentB  exeouted  before  the 
16th  May,  1888,  is  good  and  binding  on  a  purchaser. 

It  is  not  proposed  to  consider  the  statutes  by  which  the 
stamp  duties  on  deeds  and  other  documents  were  regulated 
prior  to  the  Ist  January,  1871.  A  list  of  these  enactments 
will  be  found  in  the  schedule  to  the  Inland  Eeyenue  Eepeal 
Act,  1870  {e)j  which  repeals  them  all  as  from  the  Ist  January, 
1871. 

After  the  31st  December,  1870,  the  duties  on  the  various 
instruments  which  usually  occur  in  investigation  of  title  are — 

Agreement  for  lease—  «.   d. 

(1)  For  any  term  not  exceeding  35  years — same  duty 
as  a  lease  for  the  same  period  and  for  the  same  con- 
sideration {/), 

(2)  Por  35  years  or  more  ------06 

(8)  For  an  indefinite  term — 

(i)  If  executed  before  the  Ist  January,  1892        -      0    6 
(ii)  If  executed  on  or  after  the  Ist  January,  1892 — 
same  duty  as  on  a  lease  for  an  indefinite  term 
for  the  same  consideration  (^). 

Agreement  for  sale — 

(1)  Of  an  equitable  interest  in  any  property  what- 
soever: 

(2)  Of  any  goods  or  stock,  or  marketable  securities,  or 
ships,  or  shares  therein,  on  or  after  the  3 Ist  May, 
1889 — same  duty  as  on  a  conveyance  for  the  same 
consideration  {h). 

Agreement  under  hand  only  not  otherwise  specifically 
charged  with  duty,  the  subject-matter  whereof  is 

not  less  than  5/.     - 06 

{Far  exemptions,  see  Schedule  L  to  Stamp  Act,  1891 

(54  8f  55  Vict,  c.  39).) 

(<Q  The  Cnstoms  and  Inland  Re-  (y)  64  &  65  Vint.  c.  39,  s.  75. 

Tenue  Act,  1888  (61  &  62  Vict.  c.  8),  (^j  Customs  and  Inland  Revenue 

8.  20;  The  Stamp  Act,  1891(54  &  55  .    .    iftfto/Ko  Sr  «;q  v;^+  -   n\   -   iq. 

Vict.  0.  39),  B.  117.  Act,  1889(62&63Vxct.o.7),B.  18; 

{e)  33  &  34  Vict.  o.  99.  Revenue  Act,  1889  (52  &  63  Vict. 

(/)  33  &  34  Vict.  c.  97,  s.  96;  c.  42),  8. 15;  Stamp  Act,  1891  (64  &  65 
54  &  56  Vict.  o.  39,  s.  76.  yict.  c.  89),  b.  69. 
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Agreement  nnder  seal  not  otherwise  specifically  charged    «.  d. 
with  duty 10    0 

Appointment  in  execution  of  power       -       -       -       -    10   0 

Appointment  of  new  trustee 10   0 

Conyeyanoe  or  transfer  on  sale,  other  than  the  conveyance 
of  an  equity  of  redemption  or  a  transfer  of  mortgage 
{lohtch  see), 

1.  Where  the  consideration  does  not  consist  of  money 
payable  periodically,  and  its  amount  or  value  does 

not  exceed  5/.        -------06 

Exceeds  5/.,  but  does  not  exceed  10/.  -        -        -      10 
„       10/.  „  „  15/.  -        -        -      1    6 

„       15/.  „  „  20/.  -        -        -      2    0 

„       20/.  „  „  25/.  -        -        -      2    6 

„       25/.  „  „  300/. 

For  every  25/.  and  for  every  fractional  part  of 
25/.  of  such  amount  or  value  -        -        -        -        -      2    6 

And  when  the  consideration  exceeds  300/.,  for 
every  50/.  and  for  every  fractional  part  of  50/.  of 
such  amount  or  value     -        -        -        -        -        -50 

2.  Where  the  consideration  consists  of  money  payable 
periodically — 

(i)  For  a  definite  period  not  exceeding  20  years — 
chargeable  with  duty  on  the  total  amoimt  to 
be  paid  (t ). 
(ii)  For  a  definite  period  exceeding  20  years — 
chargeable  with  duty  on  the  total  amount  to 
be  paid  if  executed  before  the  Ist  January, 
1892  (/;),  and  with  duty  on  the  amount  pay- 
able during  first  20  years  if  executed  on  or 
after  that  date  (/). 
(iii)  If  payable  in  perpetuity  or  for  any  indefinite 
period  not  terminable  with  life — chargeable 
with  duty  on  the  amount  payable  during  first 
20  years  (m). 

(0  33  &  34  Viot.  c.  97i  s.  72;  (/)  Stamp  Act,  1891  (54  &  65  Vict 

54  &  55  Vict.  c.  39,  h.  56.  o.  39),  8.  56. 

{k)  Stamp  Act,  1870  (33  &  34  Viot.  (m)  33  &  34  Viot.  c.  97,  s.  72; 

0.  97),  8.  72.  54  &  65  Vict.  o.  39,  8.  56. 
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(iv)  If  payable  for  life  op  lives  on  the  amount —     «.    d. 
chargeable  with  duty  payable  daring  the  first 
12  years  (n). 

Conveyanoe  of  equity  of  redemption  on  sale— charge- 
able with  ad  valorem  duty  as  a  conyeyance  on  the 
sum  total  of  the  amount  paid  for  the  equity  of 
redemption  and  the  amounts  due  to  the  several 
mortgagees. 

Conyeyance  otherwise  than  for  value    -       -       -       -    10    0 

Deed  not  otherwise  charged  with  duty  -        -       -       -    10    0 

Exchange 


(1)  Where  the  amount  paid  for  equality  of  exchange 

does  not  exceed  100/. 10    0 

(2)  Where  the  amount  paid  for  equality  of  exchange 
exceeds  100/. — same  ad  valorem  duty  as  a  conyeyance 
on  sale  for  the  consideration. 

Duplicate  or  counterpart  .---.-50 


(1)  For  a  term  of  one  year  at  a  rent  not  exceeding  10/. 

per  annum  made  after  the  3 1st  December,  1891      -      0    1 

(2)  Por  any  definite  term  less  than  one  year — 

(i)  Of  any  dwelling-house  or  part  thereof  not  ex- 
ceeding the  rate  of  10/.  per  annum       -        -      0     1 

(ii)  Of  any  furnished  dwelling-house  when  the  rent 

for  such  term  exceeds  25/.    -        -        -        -      2    6 

(iii)  Of  lands  except  as  aforesaid — same  duty  as  a 
lease  for  a  year  at  the  rent  reserved  for  the 
duplicate  term. 

(3)  Por  any  other  definite  term,  or  for  any  indefinite 
term,  of  any  lands  where  the  consideration  or  any 
part  thereof  consists  of  any  money,  stock,  or  secu- 
rity in  respect  of  such  consideration — same  duty 
as  a  conyeyance  on  a  sale  for  the  same  considera- 
tion. 

(n)  38  &  34  Yiot.  o.  97,  8.  72 ;  64  &  66  Viot.  o.  89,  8.  M. 
J.  X 
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Where  the  oonsideration  or  any  part  of  the  consideratioti 
is  any  rent,  in  respect  of  such  oonsideration : — 


Iffheteim 
*  does  not 

Hfhetenn 
exceeds 

Imt  does  not 

exceed 

lOOyesis. 

ntheteim 

exceed 

36  yean  or 

is  indefinite. 

W,fWMMl« 

/ 

lOOyoBZB. 

£    t,    d. 

£    t.    </. 

£    t.    d. 

Not  efTcefldinir  ff/.  per  annum 

0    0    6 

0    3    0 

0     6    0 

Exceeding  5/.  and  not  exceeding  10/.   . . 

0     1     0 

0    6    0 

0  12    0 

„        10/.        „            „        15/.   .. 

0     1     6 

0     9     0 

0  18    0 

„        16/.        „            „        20/.    .. 

0    2    0 

0  12     0 

1     4    0 

„        20/.        „            „        25/.   .. 

0    2    6 

0  15     0 

I  10    0 

„        26/.        „            „        60/.    .. 

0    6    0 

1  10    0 

3     0    0 

„        60/.        „            „        76/.   .. 

0    7    6 

2    6    0 

4  10    0 

„        76/.        „            „        100/... 

0  10    0 

3    0    0 

6    0    0 

„        100/. 

For  every  fall  sum  of  60/.  and  also  for 

anj  fractional  part  of  60/.  thereof  .... 

0    6    0 

1  10    0 

3    0    0 

(4)  Of  any  other  kind  whatsoever      -        -        -        - 
Counterpart  or  duplicate  of  lease — 

(1)  When  the  duty  on  lease  does  not  amount  to  5«. — 
same  duty  as  the  original  lease. 

(2)  In  any  other  case        ------ 

Memorial  to  be  registered  pursuant  to  any  Act  for  the 
time  being  in  force  relating  to  the  public  registering 
of  deeds — 

(1)  Where  the  instrument  registered  is  chargeable 
with  any  duty  not  amounting  to  2«.  6c/. — same  duty 
as  the  registered  instrument. 

(2)  In  any  other  case        ---.-. 

Mortgage  bond,  debenture,  or  covenant — 

(1)  Being  the  only,  or  principal,  or  primary  security 
(other  than  an  equitable  mortgage  effected  by  an 
agreement  or  memorandum  imder  hand  only,  exe- 
cuted on  or  after  the  16th  May,  1888)— 
For  money  not  exceeding  10/. — 
If  made  before  the  25th  August,  1883     - 
If  made  on  or  after  the  25th  August,  1883  (o)  « 


10    0 


5    0 


2    6 


0    8 
0     3 


(o)  46  &  47  Viet.  c.  65,  8.  16. 
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8,  d. 
For  money  exceeding  10/.,  and  not  exceeding  25/.      0    8 

Exceeding  25/.  and  not  exceeding  50/.  -  -  1  3 
„  50/.        „  „  100/.    -        -      2     6 

„  100/.    "  „  „  150/.    -        -39 

„  150/.       „  „  200/.    -        -50 

„  200/.       „  „  250/.    -        -       6     3 

„  250/.       „  „  300/.    -        -76 

„  300/.,  for  every  100/.       -        -        -      2     6 

And  also  for  eveiy  fractional  part  of  100/.        -      2    6 

(2)  Being  a  collateral,  or  auxiliary,  or  additional,  or 
substituted  security  (other  than  an  equitable  mort- 
gage effected  by  an  agreement  or  memorandum  imder 
hand  only,  executed  on  or  after  16th  May,  1888),  or 
by  way  of  further  assurance  where  the  primary 
security  is  duly  stamped — 

For  every  100/.,  and  also  for  every  fractional  part 

of  100/.  of  amount  secured       -        -        -        -      0    6 

(3)  Being  an  equitable  mortgage  of  any  property  (other 
than  stock  or  marketable  security)  effected  by  an 
agreement  or  memorandum  under  hand  only,  exe- 
cuted on  or  after  the  16th  May,  1888  {p) — 

For  every  100/.  and  any  fractional  part  of  100/. 
of  amount  secured -10 

(4)  Being  effected  by  instrument  under  hand  only, 
executed  on  or  after  the  16th  May,  1888,  given  upon 
the  occasion  of  the  deposit  of  any  share  warrant  or 
stock  certificate  to  bearer,  or  foreign  or  colonial 
share  certificate,  or  any  security  for  money  trans- 
ferable by  delivery  by  way  of  security  for  any 
loan(^)  .-------06 

Order  for  foreclosure. — Same  duty  as  on  a  conveyance 
on  sale  for  amount  of  mortgage  money  or  for  value 
of  property,  whichever  is  less  (r). 

(p)  The  Chistoms  and  Inland  Re-  54  k  55  Viot.  c.  39,  s.  23. 

venue  Act,  1888  (61  &  52  Vict.  c.  8),  (r)  33  &  34  Vict.  c.  97,  88.  70,  73 ; 

8.  15 ;  54  &  55  Viot.  o.  39,  8.  86.  54   &  55  Viot.  o.   39,   as.  54,   57  ; 

Is)  61    &   62  Viot.  0.   8,  B.   14 ;  61  &  62  Vict.  o.  10,  s.  6. 

x2 
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Order,  Testing,  on  sale. — Same  duty  as  on  oonveyance  on     t.  </. 

sale  (9). 

Order,  Testing,  otherwise  than  on  sale  or  mortgage. — 
Same  duty  as  on  conveyance  or  transfer  of  pro- 
perty (0- 

Partition — 

(1)  Where  the  amonnt  paid  for  equality  of  partition 

does  not  exceed  100/. 10    0 

(2)  Where  the  amount  paid  for  equality  of  partition 
exceeds  100/. — same  ad  valorem  duty  as  a  convey- 
ance on  sale  for  the  consideration. 

Duplicate  or  counterpart     -        -        -        -        -      5    0 

Policy  of  life  insurance  (ti) — 
Where  the  sum  insured  does  not  exceed  10/.       -        -      0    1 
Exceeds  10/.  but  does  not  exceed  25/.      -        -        -03 
Exceeds  25/.  but  does  not  exceed  500/. — 
For  every  full  sum  of  50/.,  and  also  for  any  frac- 
tional part  of  50/.  of  the  amount  insured  -        -       0    6 
Exceeds  500/.,  but  does  not  exceed  1,000/.,  for  evexy 
full  sum  of  100/.  and  also  for  any  fractional  part 
of  100/.  of  the  amount  insured    -        -        -        -       1    0 
Exceeds  1,000/.,  for  every  fall  sum  of  1,000/.  and 
also  for  every  fractional  part  of  1,000/.  of  the 
amount  insured  -        -        -        -        -        -        -10    0 

Beceipt  for  money  amounting  to  2/.  or  upwards  -  -  0  1 
This  does  not  apply  to  a  receipt  written  upon  or 
contained  in  any  instrument  liable  to  stamp  duty, 
and  duly  stamped,  acknowledging  the  receipt  of  the 
consideration  money  therein  expressed,  or  the  receipt 
of  any  principal  money,  interest,  or  annuity  thereby 
secured  or  therein  mentioned. 

For  the  other  exceptions,  see  Schedule  I.  of  the 
Stamp  Act,  1891,  as  amended  by  the  Finance  Act, 
1895  Ix). 


{»)  38  &  34  Viot.  0.   97,  8.  70;  („)  Defined  in  the  Stamp  Act,  1891 

64  &  66  Viot.  c.  39,  8.  64.  ftj  0.  en  vi-*  ^  «o\  •  oq 

(0  33  &  34  Vid;.  o.   97,  8.  78 ;       ^^  *  ^^  ^^""^'1'  ^^J'  "•  ^^• 
64  ft  66  \rict.  0.  39,  8.  62.  (*)  58  &  69  Viot.  0.  16,  8.  9. 
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Beconyeyanoe  of  any  mortgage  securiiy. — For  every     s,   d, 
100/.  and  also  for  eyeiy  fractional  part  of  100/.  of 
the  total  amount  or  value  of  the  money  at  any  time 
secured -06 

Seleaie  or  renunciation  of  any  property  otherwise  than 

upon  a  sale  or  mortgage        -        -        -        «        -    10    0 

Settlement. — Any  instrument,  whether  voluntary  or  upon 
good  or  valuable  consideration,  other  than  a  hondjide 
pecuniary  consideration  whereby  any  definite  and 
certain  principal  sum  of  money,  or  any  definite  and 
certain  amount  of  stock  or  any  security  is  settled  or 
agreed  to  be  settled  in  any  manner  whatsoever. 
Eor  every  100/.  and  also  for  any  fractional  part  of 
100/.  of  the  amount  or  value  of  the  property  settled 
or  agreed  to  be  settled  ------      50 

Exemption. — ^Instrument  of  appointment  relating 
to  any  property  in  favour  of  persons  specially  named 
or  described  as  the  object  of  the  power  of  appoint- 
ment where  duty  has  been  duly  paid  in  respect  of 
the  same  property  upon  the  settlement  creating  the 
power  or  the  grant  of  representation  of  any  will  or 
testamentary  instrument  creating  the  power. 

Transfer  of  any  mortgage  bond,  debenture,  or  covenant, 
or  of  any  money  or  stock  secured  by  any  such  in- 
strument— 
For  evexy  100/.  and  also  for  any  fractional  part  of 
100/.  of  the  amount  transferred,  exclusive  of 
interest  which  is  not  in  arrear         -        -        -      0    6 

See  Death  Duties. 

Sequisitions. 

1.  The  voluntary  conveyance  of  ,  18  ,  appears  not  to 
have  been  stamped.  It  must  be  stamped  with  a  10«.  stamp 
before  completion^  and  any  penalty  that  may  be  enforced 
must  be  paid  by  the  vendor. 

2.  Notwithstanding  the  condition  of  sale  precluding  objec* 
tions  or  requisitions  upon  the  ground  of  the  absence  or  in- 
sufficiency of  any  stampy  tihe  purchaser  must  have  the 
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settlement  of  1889  properly  stamped  before  completion^  and 
the  vendor  must  pay  whatever  penalty  is  enforced. 

3.  The  transfer  of  the  mortgage  for  £2,500  on  the 
appointment  of  new  trustees  is  not  sufficiently  stamped  with 
a  10s.  deed  stamp.  It  should  be  stamped  with  an  ad  yalorem 
duty  of  M.  for  every  £100  secured  by  the  mortgage.  The 
additional  stamp  must  therefot^e  be  affixed^  and  any  penalty 
that  may  have  been  incurred  must  be  paid  before  completion. 


STATUTE. 

See  Act  of  Parliament. 


STATUTOBY  DECLARATION. 

See  Births,  Marriages,  and  Deaths — Possessory 

Title. 


STOP  ORDER. 

See  Distringas  and  Stop  Order. 


STREET  IMPROVEMENTS. 

Expenses  of  sewering  and  paving  streets  (not  being  high- 
ways repairable  by  the  inhabitants  at  large)  inourxed  by  a 
local  authority  tinder  the  Publio  Health  Act  (y)  are  a  charge 
upon  the  premises  in  respect  of  which  they  have  been  in- 
curred (2).  The  expenses  of  sewering  or  paving  a  new  street 
under  the  Metropolitan  Management  Acts,  though  not  a 
charge  on  the  premises,  can  be  recovered  from  a  purchaser  of 

(S^)  38  &  39  Viofc.  0.  66,  b.  160.  (s)  Ibid.  g.  267. 
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fhe  premises  (a) ;  and  if  so  recovered,  a  purchaser  cannot 
recover  the  amount  so  paid  from  the  vendor  under  the 
vendor's  covenant  against  incumbrances  (b) ;  it  is  therefore 
very  important  on  a  purchase  of  property  adjoining  any 
street  to  inquire  whether  any  expenses  of  sewering  or  paving 
have  been  incurred  by  the  local  authority  or  vestry.  No 
register  is  kept  of  such  charges,  which  are  not  ^^land 
charges "  within  the  meaning  of  the  Land  Charges  Eegis« 
tration  and  Searches  Act,  1888,  so  as  to  require  registration 
under  that  Act  {c). 

Expenses  of  sewering  or  paving  streets  (not  being  streets 
repairable  by  the  inhabitants  at  large)  incurred  und^r  the 
Private  Street  Works  Act,  1892  («?),  are  a  charge  on  the 
premises  in  respect  of  which  they  were  incurred  (e) ;  but  these 
charges  require  registration  at  the  office  of  the  local  autho- 
rity (/).  A  purchaser  can  therefore  satisfy  himself  by 
searching  that  no  such  charge  exists. 

Bequisition. 

Saa  X.  Street  been  taken  ocer  by  the  local  authority  ? 
la  the  vendor  or  are  his  solicitors  aicare  of  any  expenses 
having  been  incurred  for  sewering  or  paving  such  street  or 
otherwise  which  have  not  yet  been  discharged  ? 


SUCCESSION  DUTT. 

See  Death  Duties. 


STTFERFLUOUS  LANDS. 

Lands  acquired  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845  (^),  or  any  special  Act  incorporating 

(a)  Egg  ▼.  Blayneyy   21  Q.  B.  D.  69  L.  J.  Q.  B.  113 ;  62  L.  T.  117 ; 

107  ;  67  L.  J.  Q.  B.  460  ;  59  L.  T.  38  W.  R.  236. 
65  ;  36  W.  R.  893  ;  52  J.  P.  617.      {d)  66  &  56  Vict.  c.  67,  8.  6. 

74)  Ibid.  \e)  Ihid.  8.  13  (1). 

(c)  Seg,  ▼.  Ttee-IUgisirar  of  OJlee  (/)  Ibid.  s.  13  (2). 

qf  Land  Begittryy  24  Q.  B.  D.  178  ;  (^)  8  &  9  Viot  Q.  18, 
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that  statute  by  the  promoters  of  an  undertaking,  but  whioh 
are  not  required  for  the  purpose  of  such  undertaking,  are 
subject  to  peculiar  provisions  by  whioh  the  promoters  of  the 
undertaking  are  required  to  absolutely  sell  all  such  superfluous 
lands  within  the  period  prescribed  in  the  special  Act,  or,  if  no 
period  be  prescribed,  within  ten  years  after  the  time  limited 
by  the  special  Act  for  the  completion  of  the  works ;  and,  in 
default  of  such  sale,  the  superfluous  land  vests  in  the  adjoin- 
ing owners  in  proportion  to  the  extent  of  their  lands  respec- 
tively adjoining  it  (A).  Land  is  not  deemed  superfluous  if 
there  is  any  expectation  of  its  being  eventually  required  for 
the  purposes  of  the  undertaking  (t) :  on  the  other  hand,  the 
mere  fact  of  a  sale  is  not  conclusive  evidence  that  the  lands 
conveyed  are  superfluous  (A;).  As  to  the  mode  of  dividing 
the  superfluous  lands  between  the  adjoining  owners,  see 
Moody  V.  Corbett  {I). 

Before  the  promoters  sell  any  superfluous  lands  they  must^ 
unless  the  lands  are  situate  within  a  *^  town,"  or  are  lands 
built  upon  or  used  for  building  purposes,  flrst  offer  to  sell 
them  to  the  person  entitled  to  the  lands  from  which  they 
were  originally  severed,  or,  if  such  person  refuse  to  purchase 
or  cannot,  after  diligent  inquiry,  be  f oxmd,  then  they  must 
offer  to  sell  the  lands  to  the  several  persons  not  being  under 
disability  {m)  whose  lands  immediately  adjoin  the  lands  pro- 
posed to  be  sold,  the  offer  being  made  to  those  persons  in 
succession  in  such  order  as  the  promoters  think  fit  (n).  A 
contract  for  sale  is,  however,  valid,  if  it  be  entered  into  before 
the  offer  has  been  made  to  sell  to  a  person  having  the  right 
of  pre-emption;  but  the  conveyance  cannot  be  executed 
until  after  the  offer  has  been  made  (o). 


(A)  8  &  9  Vict.  0.  18,  8. 127. 

(t)  BetU  ▼.  Oreat  E<utem  Rail,  Co., 
8  Ex.  D.  182  ;  47  L.  J.  Ex.  461. 

{k)  Hobbs  y.  Midland  Rail.  Co.y  20 
Ch.  D.  418 ;  51  L.  J.  Ch.  320 ;  46 
L.  T.  270  ;  80  W.  R.  616  ;  DunhiU 
Y.  North  Eastern  Rail.  Co.,  (1896)  1 
Ch.  121 ;  66  L.  J.  Ch.  178;  73  L.  T. 
644  ;  44  W.  R.  231. 


(0  L.  R.  1  Q.B.  610;  36  L.  J.  Q.B. 
161 ;  14  L.  T.  668 ;  14  W.  R.  737. 

(m)  London  f  South  Western  J2aU. 
Co.  y.  Blaekmore,  L.  R.  4  H.  L.  610; 
39  L.  J.  Ch.  713 ;  23  L.  T.  604 ; 
19  W.  R.  305. 

(n)  8  &  9  Vict.  c.  18,  s.  128. 

(o)  London  ^  Greenwich  Rail.  Co.  t. 
Goodchild,  13  L.  J.  Ch.  224 ;  8  Jnr. 
456 ;  3  R&U.  Cw.  607. 
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Persons  having  the  right  of  pre-emption  must  exeroise  it 
within  six  weeks  of  the  offer,  and  on  their  refusal  of  the 
offer,  or  the  expiration  of  six  weeks,  their  right  of  pre-emption 
ceases  {p).  If  they  accept  the  offer  and  the  parties  differ  as 
to  the  price,  the  price  must  be  ascertained  by  arbitration  (q). 

A  declaration  in  writing  before  a  justice  by  a  disinterested 
person  that  an  offer  was  made  and  refused,  or  was  not 
accepted  within  six  weeks,  or  that  the  persons  entitled  were 
out  of  the  country,  or  could  not,  after  diligent  inquiry,  be 
found,  or  were  not  capable  of  entering  into  a  contract  for  the 
purchase  of  the  lands  in  question,  is  in  all  Courts  sufiOident 
evidence  of  the  facts  stated  in  it  (p). 

Seqidsitions. 

1.  The  railtcay  company  mustjumish  the  evidence  re/erred 
to  in  sect.  129  of  the  Lands  Clauses  Consolidation  Acty  1845, 
to  shoic  that  the  lands  have  been  offered  to  the  persons  sped- 

fied  in  the  Act,  and  that  such  persons  have  not  accepted  the 
offer. 

2,  Some  evidence  must  be  furnished  to  satisfy  the  pur^ 
chaser  that  the  land  which  the  company  is  selling  is  not 
required  for  the  purposes  of  the  undertaking.  If  such  land 
were  not  superfluous  its  sale  would  be  ultra  vires  and  void. 


SUBRENDEB. 

See  Copyholds — ^Leasehold  Property. 


TACKING  OF  MORTGAGES. 

Tacking  is  the  right  of  a  mortgagee  having  the  legal 
estate  to  refuse  to  be  redeemed  except  upon  the  terms  that  he 
is  paid  the  whole  of  the  moneys  which  he  has  advanced  upon 
the  security  of  the  property.    It  does  not  apply  to  moneys 

{p)  S&9  Vict.  0.  18,  8.  129.  {q)  Ibid.  8.  180. 
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advanced  by  a  mortgagee  with  notice  of  a  prior  eqnitaUe 
mortgage,  but  it  does  apply  where  the  mortgagee,  after 
having  advanced  money  without  notice  of  a  prior  incumbrance, 
obtains  a  transfer  of  the  first  mortgage  and  a  conveyance  of 
the  legal  estate  after  he  has  notice  of  the  second  mortgage. 

Tacking  was  abolished  by  the  Vendor  and  Purchaser  Act, 
1874  («),  but  revived  by  the  Land  Transfer  Act,  1875  {l). 
The  period  during  which  priority  could  not  be  obtained  by 
tacking  was  between  the  7th  August,  1874,  and  the  Sl'st 
December,  1875,  inclusive.  It  has  been  entirely  abolished 
in  Yorkshire  after  the  31st  December,  1884  (ti). 

It  is  advisable  for  a  second  mortgagee,  immediately  on 
advancing  his  money,  to  give  notice  to  the  first  mortgagee 
that  the  second  mortgage  has  been  effected.  The  notice 
should,  where  the  consent  of  the  first  mortgagee  can  be 
obtained,  be  endorsed  on  the  mortgage.  This  will  prevent 
any  further  advances  made  by  the  first  mortgagee  having 
priority  over  the  second  mortgage ;  but  the  second  mortgagee 
wiU  still  be  Uable  to  the  risk  of  the  mortgagor  making  a 
third  mortgage,  and  the  third  mortgagee  obtaining  a  transfer 
of  the  legal  estate :  there  does  not  appear  to  be  any  way  of 
effectually  guarding  against  this  danger. 

SeqmBitions. 

1.  Can  the  mortgagor  obtain  the  consent  of  the  first 
mortgagee  to  notice  of  the  proposed  second  mortgage  being 
indorsed  on  the  first  mortgage  in  order  to  minimise  the  risk 
of  the  second  mortgagee  being  excluded  by  tacking  ? 

2,  The  mortgagor  will  be  required  to  covenant  toith  the 
proposed  second  mortgagee  to  give  notice  of  the  second  mort-- 
gage  to  any  subsequent  mortgagee  before  raising  any  further 
loans  on  the  property. 


U)  87  &  38  Vict.  c.  78,  b.  7.  (0  38  &  39  Vict.  o.  87,  8.  129. 

(tf)  47  &  48  Viot.  0.  64,  a.  16. 
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TAXES. 

See  Land  Tax — Rates  and  Taxes. 


TENANTS  BT  ENTIBETIES. 

A  tenancy  by  entireties  is  that  f(3rm  of  joint  ownership 
which  was  created  by  a  limitation  before  1883  to  husband 
and  wife  after  their  marriage.  Such  a  limitation,  since  the 
Ist  January,  1883,  when  the  Married  Women's  Property 
Act,  1882  {x)  came  into  operation,  creates  a  joint  tenancy, 
but  this  does  not  affect  the  rule,  that  if  land  be  limited  to 
husband  and  wife  and  a  third  person,  the  husband  and  wife 
are  entitled  to  one  moiety  only  and  the  third  person  to  the 
other  moiety  (i/) ;  but  a  slight  difference  of  language  is  suffi- 
cient to  prevent  the  application  of  the  rule  (z).  And  where 
a  husband  and  wife  were  joint  tenants  before  marriage  they 
still  remained  so  after  marriage,  although  they  married  before 
the  Married  Women's  Property  Act,  1882  (a),  came  into 
operation. 

When  husband  and  wife  are  tenants  by  entireties,  a 
decree  absolute  for  dissolution  of  marriage  makes  them  joint 
tenants  (5). 

The  principal  peculiarities  of  tenancy  by  entireties  are—  . 

(1)  There  can  be  no  partition. 

(2)  The  surviyor  is  absolutely  entitled. 

(3)  Only  the  husband  and  wife  together  can  dispose  of  the 
land. 

Where  husband  and  wife  convey  an  estate  to  which  they 
are  entitled  as  tenants  by  entireties,  the  wife  should  acknow« 
ledge  the  deed  as  required  by  the  Fines  and  Becoveries  Act, 

{x)  45  &  46  Yiot  o.  76.  W.  B.  91. 

(y)  Bs  Jupp,  Jupp  ▼.  Buekmll,  89  (a)  45  &  46  Vict.  o.  75  ;  Go.  Litt, 

Cai.  D.  148  ;  67  L.  J.  Ch.  774  ;  69  187  b. 

L.  T,  129 ;  36  W.  R.  712.  (*)  Tkomley  v.  ThwmUy,  (1893)  2 

(c)  Its  JHxon,  Byram  ▼.  TuU,  42  Gh.  229 ;  62  L.  J.  Gh.  370  ;  68  L.  T, 

Gb.  D.  806;   61   L.  T.    718;   88  199;  41  W.  B.  641 ;  SB.  311. 
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1833  (c).  Prior  to  the  Ist  January,  1834,  the  conveyance 
could  only  be  validly  effected  by  levying  a  fine  or  suffering  a 
recovery. 

See   Acknowledgments — Fines   and   Recoveries — 

Joint  Tenants. 

Sequintion. 

Mr.  and  Mrs.  A.  J9.,  the  proposed  mortgagors^  appear  to 
have  taken  as  tenants  by  entireties  and  to  be  entitled  only 
to  one  moiety  of  the  property  offered  a«  security  and  not  to 
two-thirds  as  stated  in  the  particulars  of  tJte  security. 
Either  the  concur roice  of  the  oumer  of  the  other  moiety  must 
be  obtained^  or  the  amount  to  be  advanced  will  be  reduced 
proportionately. 


TENANTS  IN  COMMON. 

Between  tenants  in  common  there  is  no  survivorship. 
This  is  the  most  important  practical  distinction  between  this 
kind  of  tenancy  and  joint  tenancy,  though  they  differ  in 
some  other  respects ;  thus,  equality  of  interest  is  not  necessary 
between  tenants  in  common  and  they  may  take  different 
estates. 

If  the  land  taken  by  joint  owners  is  not  limited  to  them 
in  unequal  shares  or  for  different  estates,  some  words  are 
necessary  to  indicate  that  such  owners  are  to  take  as  tenants 
in  common,  otherwise  they  take  as  joint  tenants.  The 
following  expressions  have  been  held  to  have  that  effect: — 

To  A.  and  B.  as  tenants  in  common. 

To  A.  and  B.  equally. 

To  A.  and  B.  jointly  and  equally. 

To  A.  and  B.  respectively. 

To  A.  and  B.  share  and  share  alike. 

Between  A.  and  B. 

Among  A,  B.,  and  C 

(e)  3  &  4  Wm.  4,  0.  74,  6.  6. 
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There  is  no  suoh  thing. as  tenancy  or  ownership  in  common 
at  law  in  the  case  of  a  chose  in  action,  cg.y  mortgage  money ; 
hut  although  joint  owners  of  a  chose  in  action  are  joint 
tenants  at  law  they  may  be  in  equity  owners  in  conmion  (d). 

If  a  joint  tenant  during  life  alienates  his  share,  the  joint 
tenancy  is  as  between  the  alienee  and  the  remaining  joint 
tenants  conyerted  into  a  tenancy  in  common. 

See  Joint  Tenants. 

Beqnisition* 

The  devise  contained  in  the  test^tor^s  mil  to  A,  B.  and 
C.  D.  jointly  and  equally  seems  to  have  made  them  tenants 
in  common  and  not  Joint  tenants  (e).  As  there  was  no  sur^ 
vivorship  on  the  death  of  C.  2>.,  a  proper  abstract  must  he 
delivered  shomng  who  are  the  person  or  persons  now  entitled 
to  C.  D.^s  share. 


iDtl 


TEEMS,  ATTENDANT  AND  SATISF] 

The  Satisfied  Terms  Act,  1845  (/),  enacted  that  every  term 
of  yecus  which,  either  by  express  declaration  or  construction 
of  law,  was  attendant  upon  the  inheritance  or  reversion  of 
any  lands  on  the  31st  December,  1845,  should  on  that  day 
absolutely  cease  and  determine,  except  that  every  such  term 
should  afford  to  every  person  the  same  protection  against 
every  incumbrance,  charge,  estate,  right,  action,  suit,  claim, 
and  demand  as  it  would  have  afforded  to  him  if  it  had  con- 
tinued to  subsist,  and  for  such  purpose  such  term  was  to  be 
considered  in  law  and  equity  to  be  a  subsisting  term.  Terms 
which,  either  by  express  declaration  or  construction  of  law, 
become  attendant  upon  the  inheritance  or  reversion  of  any 
lands  after  the  .31st  December,  1845,  absolutely  cease  and 
determine  upon  their  becoming  attendant. 


{d)  See  Williams'  Prinoiples  of  the         {0)  Ettricke  y.  mtrieke,  Amb.  656 ; 
Law  of  PenooalFlroperty^  Uihedit.,      Ferkine  y.  Hat/ntoHy  1  B.  G.  G.  118. 
p.  390.  (/)  8  &  9  Viot.  0.  112. 
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The  efEeot  of  this  Aot  is  to  extinguish  eveiy  term  of  years 
as  soon  as  the  purpose  for  which  it  was  created  is  satisfied, 
and  to  render  unnecessaiy  any  suirencfer  of  the  term  to  the 
owner  of  the  inheritance  or  Ireversion. 

In  the  rare  cases  where  a  title  commences  before  1846,  the 
abstract  should  deduce  the  title  to  satisfied  terms  up  to  thei 
31st  December,  1845,  in  order  to  show  that  they  were  satisfied 
and  attendant  upon  the  inheritance  or  reversion  at  that  date, 
and  consequently  came  within  the  Act,  while,  with  regard  to 
terms  becoming  satisfied  and  attendant  since  that  date,  it  is 
sufficient  to  deduce  the  title  until  the  date  of  satisfaction. 

A  term  limited  to  raise  portions  is  satisfied  as  soon  as  it  is 
ascertained  that  there  can  be  no  persons  entitled  to  portions, 
and  a  mortgage  term  when  the  mortgage  is  paid  oS  {g), 

SeqoisitionB. 

1.  As  the  vendor  is  selling  a  term  of  pears  to  be  created 
for  the  purpose  of  securing  portions^  evidence  must  be  given 
to  show  that  the  necessity  for  the  raising  of  the  portions 
exists. 

2.  The  mil  is  insuffidently  abstracted  so  far  as  regards 
the  term  of  800  years^  and  a  supplemental  abstract  must  be 
delivered  showing  the  tjiists  of  thi^  term.  If  the  term  um 
one  for  raising  portions^  tchat,  if  any,  money  has  been 
actually  raised  thereunder  ? 

3.  The  abstract  should  be  supplemented  by  shomng  the 
devolution  of  the  terms  which  became  satisfied  in  1840  frofn 

''  that  date  until  tJie  *ilst  December ,  1845. 


TEBMS,  ENLABGEMENT  OF  LONG. 

See  Leasehold  Property, 


UfYAndertony.Tignet^'L.'BL^iJiL.  180;  40L.  J.Gh.  310:  27L.T.740; 
7,VW.  S.  160. 
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TITHE  BENTCHABGE. 

TTnder  the  Acts  which  have  been  passed  for  the  oommuta- 
tlon  of  tithes,  a  rentcharge,  varying  with  the  price  of  com, 
has  been  substituted  for  tithes  in  kind. 

All  land  is  deemed  to  be  subject  to  tithe ;  no  mention 
therefore,  need,  in  general,  be  made  relating  to  it  in  par- 
ticulars of  sale.  And  a  purchaser  is  not  entitled  to  any 
compensation  in  respect  of  it,  even  though  the  tithe  rent- 
charge  should  amount  to  two-thirds  of  the  annual  value  of 
the  land. 

The  abstract  should  disclose  the  amount  of  tithe  rent- 
charge  payable,  and  if  this  does  not  appear,  inquiry  should 
be  made  on  the  subject.  It  may  also  frequently  be  of  service 
to  the  purchaser  to  inquire  who  is  the  tithe  owner. 

Two-thirds  of  the  annual  value  may  be  taken  as  the  extreme 
limit  of  tithe,  as  any  amount  greater  than  this  may  in  general 
be  remitted  under  the  Tithe  Act,  1891  (A). 

When  land  is  sold  free  from  tithe  rentcharge,  the  award  of 
the  Commissioners  showing  such  to  be  the  case  should  be 
called  for  by  the  purchaser. 

The  vendor  of  a  portion  only  of  a  close  subject  to  a  single 
tithe  rentcharge  is  under  no  obligation  to  apportion  it,  or 
procure  its  apportionment  (i).  In  such  a  case  it  is  for  the 
purchaser  to  agree  with  the  owner  of  the  remaining  portion 
of  the  close  as  to  what  proportion  of  the  charge  shall  be  borne 
by  each.  No  such  agreement  will,  however,  affect  the  right 
of  the  tithe  owner  to  distrain  for  the  whole  of  his  tithes  on 
any  portion  of  the  original  close;  but  by  the  Tithe  Act, 
1836  (A),  power  was  given  the  Commissioners  of  Land 
Tax  to  alter  the  apportionment  with  the  consent  of  two 
justices,  and  this  power  has  been  extended  and  modified  by 
various  subsequent  statutes.    By  the  Tithe  Act,  1842  (/), 

(A)  54  &  66  Vict.  0.8,  8.  8.  L.T.841;  87  W.  B.  667;  64  J.  R 

199. 
(i)  Se  Mnoorth  and  TidyU  Qmtraei,  d)  6  &  7  WiU.  4,  o.  71,  8.  72. 

42  Ch.  D.  28 ;  68  L.  J.  Gh.  666  ;  60  (/)  6  &  6  Yiot.  o.  64,  8.  14. 
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the  power  is  extended  to  cases  in  which  lands  charged  with 
one  entire  rentcharge  have  become  vested  in  several  owners, 
and  the  Act  gives  the  same  power  to  the  Tithe  Commissioners 
without  the  necessity  of  applying  to  the  justices,  but  no  rent- 
charge  is  to  be  sub-divided  so  that  any  sub-division  is  less 
than  5s. ;  and  by  the  Tithe  Act,  1860  (w),  extensive  powers 
of  alteration  and  redistribution  of  the  rentcharge  are  given 
to  the  Tithe  Commissioners  who  are  now  represented  by  the 
Board  of  Agriculture. 

Sequisitioiis. 

1.  Will  the  vendor  give  full  particulars  as  to  any  tithe 
rentcharge  affecting  the  property^  stating^  amongst  other 
things  J  to  whom  it  is  payable  ? 

2.  Has  any  apportionment  been  made  of  the  tithe  rent- 
charge  payable  in  respect  of  the  close  of  which  the  plot 
contracted  to  be  sold  formerly  formed  paH  f  If  sOy  what 
is  the  apportioned  sum  payable  in  respect  of  such  plot  ? 
The  award  should  be  produced. 

8.  The  property  is  stated  in  the  particulars  to  be  free 
from  tithe.  The  award  of  the  Commissioners  to  this  effect 
must  be  produced. 

4.  It  is  stated  in  the  particulars  that  the  vendor  is  the 
tithe  owner,  and  will  release  his  right  to  tithes.  A  proper 
abstract  of  the  vendor^  s  title  to  the  tithes  must  be  furnished. 


TITLE. 

See  Covenants — Length  op  Title — Root  op  Title. 


TITLE  DEEDS  AXD  THEIR  CUSTODY. 

On  a  purchase  of  real  or  leasehold  property,  the  purchaser 
is  entitled  to  have  all  such  deeds  and  documents  of  title  as 
relate  exclusively  to  the  property  purchased  handed  over  on 

(ffi)  23  &  24  Viot.  0.  93,  8.  11. 
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oompletion ;  but  where  the  vendor  retains  any  part  of  a  real 
or  leasehold  estate  to  which  any  of  the  documents  of  title 
relate,  he  is  entitled  to  retain  such  documents  (n). 

In  ordinary  eases  the  old  practice  of  giving  covenants  for 
production  and  safe  custody  has  been  superseded  by  the 
provisions 'of  the  Conveyancing  Act,  1881  (o),  substituting 
an  acknowledgment  and  undertaking.  The  statutory  cove- 
nant provided  by  the  Act.  only  applies  to  documents  in  the 
possession  of  and  retained  by  the  covenantor ;  therefore,  where 
a  purchaser  requires  a  covenant  from  A.  for  production  of 
documents  in  the  hands  of  B.,  who  is  unwilling  or  unable  to 
give  a  covenant  or  an  acknowledgment  {e,ff,,  a  mortgagee  or 
trustee),  an  express  covenant  must  still  be  given  by  A. ;  and 
such  a  covenant  is  also  necessary  in  the  case  of  land  situate 
abroad. 

It  is  now  the  almost  universal  practice  to  make  use  of  the 
statutory  provisions  on  behalf  of  trustees  and  mortgagees  as 
well  as  of  absolute  owners  omitting  or  qualifying  in  the  case 
of  the  former  the  undertaking  for  safe  custody. 

With  regard  to  the  documents  not  in  the  possession  of  the 
vendor,  but  as  to  which  he  holds  covenants  for  production, 
express  or  statutory,  the  benefit  of  such  covenants  will  run  with 
the  land  in  favour  of  the  purchaser  (p).  So  also  the  benefit 
of  an  acknowledgment  under  the  Conveyancing  Act  goes  to 
the  person  (other  than  a  lessee  at  a  rent)  claiming  under  the 
person  to  whom  it  is  given  {q)y  and  although  there  is  no 
corresponding  provision  as  to  the  devolution  of  the  benefit  of 
ah  undertaking  for  safe  custody,  there  can  be  little  doubt  that 
it  would  be  held  to  run  along  with  the  acknowledgment. 

Section  3  (6)  of  the  Conveyancing  Act,  1881,  casting  on  a 
purchaser,  in  the  absence  of  express  contract,  the  expense  of 
production  of  deeds  and  other  documents  not  in  the  vendor's 
possession,,  does  not  affect  the  purchaser's  right  to  have  the 

(n)  Vendor  and   PardhaBer  Act,  627. 

1874(37  &  88  Vict.  o.  78),  s.  2,  r.  6  ;  -      (o)  44  &  45  Vict.  o.  41,  a.  9. 

Be  WiUianu  and  Duchess  of  Neweasty »  \p)  Barelay  y.  Maine,  24  B.  R. 

Qmiraety  (1897)  2  Gh.  144  ;  66  L.  J.  206 ;  1  Sim.  &  St.  449. 

Ch.  543 ;  76  L.  T.  646 ;  46  W.  R.  (q)  44  &  46  Vict.  c.  41,  s.  9  (3). 

J.  Y 
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TRAITORS. 

See  Convicts,  Traitors  and  Felons. 


TRUST  ESTATES,  DEVOLXJTIOir  OF,  UPON 

DEATH  OF  TRUSTEE. 

Upon  the  death  of  one  of  two  or  more  trustees,  his  estate 
devolves  upon  the  remaining  trustee  or  trustees.  The  devo- 
lution of  the  estate  upon  the  death  of  a  sole  or  sole  surviving 
trustee  depends  upon  the  nature  of  the  estate  and  the  time  of 
his  death. 

(1)  His  freehold  trust  estates — 

(i)  If  he  died  before  the  7th  August,  1874,  vested  in 
the  person,  if  any,  to  whom  he  devised  them,  or, 
if  he  died  intestate  with  regard  to  such  estates, 
they  devolved  upon  his  heir-at-law. 
-  [A  general  devise  of  real  estates  includes  lands 
of  whioh  a  testator  was  seised  as  trustee,  unless  a 
contrary  intention  appears  (^).] 
(ii)  If  he  died  on  or  after  the  7th  August,  1874,  and 
before  the  1st  January,  1876,  and  was  a  "  bare 
trustee "  seised  in  fee  simple,  the  trust  estate 
devolved  upon  his  legal  personal  representative  (s) 
until  the  1st  January,  1876,  when  it  shifted  to 
his  heir-at-law  or  devisee,  unless  it  had  been 
previously  disposed  of. by  his  legal  personal 
representative  (a), 
(iii)  If  he  died  on  or  after  the  7th  August,  1874,  and 
.  before  the  1st  January,  1876,  and  was  not  a  '^bare 
trustee"  seised  in  fee  simple,  the  trust  estate 
vested  in  the  person  (if  any)  to  whom  it  was 

(y)  Lvrd  Brayhroke  t.  IntHpy  8  (z)   Vendor  and   Pnrchaaer  Act, 

VeB.  jun.  417;  7  R.  R.  106 ;  Tu.       1874  (37  &  38  Viot^.  78),  s  5. 


T    ri  ooo      »  •  JL    J          T    J  J  \  («)  The  Land  Transfer  Act,  1875 

L.  0.  322  ;  Batnbrtdge  v.  Lord  Ash^  .3^  ^  3^  y^^^  ^  g^j^  ^  ^g ;  Christie 

burton,  6  L.  J.  Ex.  Eq.  73  ;  2  Y.  &  y.  Ovittffton,  1  Ch.  D.  279 :  24  W.  R. 

C.  Ex.  347.  204. 
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devised  by  liis  will,  or  if  not  so  devised,  then  it 
devolved  upon  his  heir-at-law, 

(iv)  If  he  died  on  or  after  the  1st  January,  1876,  and 
before  the  1st  January,  1882,  intestate  as  to  the 
trust  property  and  was  a  "  bare  trustee  "  seised 
in  fee  simple,  and  the  land  was  not  registered 
under  the  Land  Transfer  Aot,  1876,  the  trust 
estate  devolved  upon  his  legal  personal  represen- 
tative (J). 

(v)  If  he  died  on  or  after  the  1st  January,  1876,  and 
before  the  1st  January,  1882,  and  was  not  a  ^^bare 
trustee"  seised  in  fee  simple,  or  if  (whether  a 
bare  trustee  or  not)  he  left  a  will  disposing  of  the 
trust  property,  or  if  the  land  was  registered  under 
the  Land  Transfer  Act,  1875,  the  trust  estate 
vested  in  the  person  (if  any)  to  whom  it  was 
devised,  or  if  not  so  devised  it  devolved  upon  his 
heir-at-law. 

(vi)  If  he  died  on  or  after  the  1st  January,  1882,  the 
trust  estate  devolved   upon  his  legal  personal 
representative,  notwithstanding  any  testamentary 
disposition  {c). 
(2)  His  copyhold  and  customary  trust  estates — 

(i)  If  he  died  before  the  1st  January,  1882,  devolved 
upon  his  customary  heir  until  the  admittance  of 
the  testator's  devisee  (if  any)  (d). 

[The  customary  heir  may  himself  be  admitted, 
xxotwithstanding  that  the  testator  has  disposed  of 
the  property  by  will;  but  in  this  case  there 
should  be  a  release  of  the  .  devisee's  right  of 
admittance,  or  it  should  appear  that  the  cus- 
tomary heir  was  admitted  vdth  the  consent  of 
the  devisee  (e).] 

{b)  The  Land  Transfer  Act,  1S75  {d)  Garland  v.  Meady  L.  B.  6  Q.  B. 

(38  &  39  Vict.  c.  87),  b.  48.  J*}  i  ^^  ^  ^  ^\f^  ^ '^  J  24  K  T. 

.     (c)  CJonVeyandng  Act,  1881  (44  &  45  ^  ^^j  ^^^^^  "^  'j^^^^^  3   ^    T.  74  ; 

Vict.  c.  41),  8.  30,  6  Jut.  (N.  S.)  1004 ;  28  Beav.  466. 
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(ii)  If  he  died  on  or  after  the  Ist  Januajj,  1882, 
and  before  16th  September,  1887,  and  was  tenant 
on  the  oourt  rolls  of  any  manor  in  respect  of  any 
trust  estate,  such  estate  devolyed  upon  his  legal 
personal  representative  until  the  16th  September, 
1887,  when  it  shifted  to  his  customary  heir  or 
devisee,  unless  in  the  meantime  a  conveyance  had 
been  made  by  the  personal  representative  (d). 

(iii)  If  he  died  on  or  after  the  16th  September,  1887, 
and  was  tenant  on  the  court  rolls  of  any  manor 
in  respect  of  any  trust  estate,  such  estate  devolved 
upon  his  customary  heir  or  devisee  in  the  same 
way  as  if  he  had  died  before  the  Ist  Januaiy, 
1882. 

(iv)  If  he  died  on  or  after  the  1st  January,  1882,  and 

was  not  tenant  on  the  court  rolls  of  any  manor, 

the  trust  estate  devolved  upon  his  legal  personal 

representative. 

(3)  His  leasehold  trust  estates  have  always  devolved  upon 

his  legal  personal  representative. 

BeqniflitionB. 

1.  A.  B,  having  died  after  1881,  the  devise  in  his  mil 
of  trmt  estates  to  C.  D.  is  of  no  effect^  and  the  legal  personal 
representative  of  A.  B,  must  Join  in  the  conveyance. 

2.  How  did  X.  Y.  cease  to  be  a  tmstee  of  the  indefiture 
of  ,189  ?  by  death  or  retirement ^  or  how  otherwise  i 
Tlie  usual  evidence  on  the  point  should  be  supplied. 

3.  Why  did  not  A.  B,  the  second  trustee  of  the  settle- 
ment of  18  ,  Join  in  the  conveyance  of  18  S 
If  he  liod  died  or  retired  previously  to  the  last-mentioned 
datcy  his  death  should  be  stated  on  the  abstract  and  piwed 
in  the  usual  way. 

{d)  Tho  Conveyancing  Act,  1881  ch.  D.  312;  40  Ch.  D.  14;  67  L.  J. 

44   &  45  Vict.  0.  41  ,  8.  30;    The  ^h    466-  68  L    T    620.  fio  T    T 

Copyhold  Act,  1887  (60  &  51  Vict.  ^^-  *^®'  ^^  ^'  ^'  ^^0:  60  Ii.  T. 

c.  73),.  B,  46;  £s  Milh'  TrmU,  37  ^^2  ;  37W.B.  81. 
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.  Prior  to  the  poasing  of  Lord  Gran  worth's  Act(d),  new 
trustees  oonld  only  be  appointed  ux  pursuance  of  a  power 
contained  in  the  instrument  creating  the  trust,  or  by  the 
Court.  The  proyisions  of  that  Act  for  the  appointment  of 
new  trustees  (/)  have  been  repealed  and  re-enacted  with 
slight  alterations  as  from  the  1st  January,  1882  {g)s 
. :  The  statutory  power  now  arises  where  a  trustee,  either  original 
or  substituted,  and  whether  appointed  by  the  Court  or  other- 
wise, is  dead  or  remains  out  of  the  United  Kingdom  for  more 
than  12  months,  or  desires  to  be  discharged,  or  refuses,  or  is 
unfit  to  act,  or  is  incapable  of  acting ;  whereupon  the  person 
or  persons  nominated  for  the  purpose  of  appointing  new 
trustees  by  the  instrument  creating  the  trust,  or  if  there  is  no 
such  person  able  and  willing  to  act,  then  the  surviving  or  con- 
tinuing trustees  or  trustee,  or  the  personal  representatives  of 
the  last  surviving  or  continuing  trustee,  or  of  a  sole  trustee  (^), 
™*y>  ^J  'Writing,  appoint  a  new  trustee  or  new  trustees ;  the 
provisions  relative  to  a  continuing  trustee  include  a  refusing 
or  retiring  trustee  if  willing  to  act  {g). 

On  a  statutory  appointment,  the  number  of  trustees  may 
be  inoreased  (i),  and  where  only  one  trustee  was  originally 
appointed,  it  is  not  obligatory  to  appoint  more  than  one 
trustee ;  nor  is  it  necessary  to  fill  up  the  original  number  of 
trustees  where  more  than  two  were  originally  appointed.  A 
trustee,  except  where  only  one  trustee  was  originally  appointed, 
will  not  be  discharged  under  the  section  from  his  trust 
unless  there  will  be  at  least  two  trustees  to  perform  the 
trust  (k) ;  and.  where  there  are  more  than  two  trustees,  one  of 
them  may  by  deed  declare  that  he  is  desirous  of  being  dis- 
charged from  the  trust,  and  if  his  co-trustee  and  such  other 

{e)  28th  Angroat,  1860.  247  ;  64  L.  J.  Ch.  885 ;  63  L.  T. 

(/)  23  &  24  Vict.  0.  146,  8.  27.  261 ;  33  W.  R.  728. 

Viif '  ^J^'T^^    "c^lt^tt^  (i)  ConTeyancing  Act,  1881  (44  & 

^^i^'lliVjtis^^^^^  i  64  ft,  l^^l  (%  *    ^7  VU.  0.   63), 

Vict.  0.  69),  8.  17  ;    Conveyancing  "'  ;"  ^t|  W»  W- 
Act,  1892  (66  &  66  Vict.  o.  13),  8.  16;  W  Conveyancing  Act,  1881  (44  & 

he  Trustee  Act,  1898  (66  &  67  Vict.  46  Vict.   o.  41),  s.  31  (3);  TruBtee 

.    63)^88.10,47.  Act,    1893   (66  &   67  Vict.   o.   63), 

(A)  £e  Shafto't  Trustty  29  Ch.  D.  »•  10  (2)  (o). 
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person,  if  any,  as  is  empowered  to  appoint  trostees  by  deed 
consent  to  the  discharge  of  the  trustee  and  the  vesting  in  the 
co-trustees  alone  of  the  trust  property,  such  trustee  is  dis- 
charged without  a  new  trustee  being  appointed  in  his  place  (/). 
The  Trustee  Act,  1893,  in  re-enacting  the  proyisions  of  the 
Conveyancing  Acts  with  regard  to  the  appointment  of  new 
trustees,  extended  such  provisions  to  the  case  of  a  trustee 
desiring  to  be  discharged  from  "  all  or  any  of  the  trusts  or 
powers  reposed  in  or  conferred  on  him  "  (m) . 

On  a  statutory  appointment  of  new  trustees,  a  separate  set 
may  be  appointed  in  respect  of  any  part  of  the  trust  property 
held  on  trusts  distinct  from  those  relating  to  any  other  part 
of  the  trust  property,  and  if  only  one  trustee  was  originally 
appointed,  then  one  separate  trustee  may  be  appointed  (n), 
and  that  notwithstanding  that  no  new  trustees  are  to  be 
appointed  for  other  parts  of  the  trust  property,  and  any 
existing  trustee  may  be  appointed  or  remain  one  of  such 
separate  set  of  trustees  (o). 

On  the  appointment  of  new  trustees  under  the  statutory 
power,  the  trust  property  may,  without  any  conveyance  or 
assignment,  be  vested  in  the  new  and  continuing  trustees  as 
joint  tenants  by  a  declaration  in  the  deed  of  appointment  to 
the  effect  that  any  estate  or  interest  in  any  land  subject  to 
the  trust  or  the  right  to  recover  and  receive  any  debt  or  other 
chose  in  action  shall  so  vest  (p) ;  and  a  deed  by  which  a 
retiring  trustee  is  discharged  may  contain  a  like  declaration 
by  the  retiring  and  continuing  trustees  and  by  the  other 
person,  if  any,  empowered  to  appoint  trustees,  and  such 
declaration,  without  any  conveyance  or  assignment,  vests  in 
the  continuing  trustees  as  joint  tenants  the  estate,  interest  or 
right  to  which  it  relates  (q). 


(/)  Gonyeyancing  Act,  1881  (44  & 

45  Vict.  0.  41),  B.  32  ;  Trustee  Act, 
1893  (66  &  67  Vict.  o.  63),  8.  11. 

(m)  Trustee  Act.    1893  (56   &  67 
Vict.  c.  63),  B.  10  (i). 

(n)  CJoDveyanoing  Act,  1882  (45  & 

46  Vict.  c.  39),  B.  6 ;  Trustee  Act, 
1893  (66  &  67  Vict.  o.  63),  b.  10  (2)  (b). 

(o)  ConTeyandng  Act,  1892  (65  & 


56  Vict.  o.  13),  B.  6 ;  Trastee  Act, 
1893  (66  &  67  Vict.  c.  63),  b.  10  (2)  (b). 

(p)  Gonyeyancing  Act,  1881  (44  & 
46  Vict.  c.  41),  8.  34(1);  TnuteeAct, 
1893  (66  &  67  Vict.  c.  63),  a.  12  (1). 

(q)  Conveyancing  Act,  1881  (44  & 
46  Vict.  c.  41),  8.  34  (2);  Trustee 
Act,  1893  (66  &  67  Vict.  c«  63), 
B.  12  (2). 
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Neither  the  legal  estate  or  interest  in  copyhold  or  ous- 
tomarj  land,  nor  land  mortgaged  to  the  trustees,  nor  shares, 
stocks,  or  other  property  transferable  only  in  the  books  kept 
by  a  company  or  other  body,  or  in  manner  directed  by  Act 
of  Parliament,  can  be  vested  by  declaration  (r). 

The  statutory  powers  and  provisions  relating  to  the  appoint- 
ment of  new  trustees  and  the  vesting  of  the  trust  property 
apply  also  to  trustees  for  the  purposes  of  the  Settled  Land 
Aots(«). 

The  High  Court,  whenever  it  is  expedient  to  appoint  a 
new  trustee  or  new  trustees,  and  it  is  found  inexpedient, 
difficult  or  impracticable  to  do  so  without  the  assistance  of 
the  Court,  may  make  an  order  for  the  appointment  of  a  new 
trustee  or  new  trustees  either  in  substitution  for  or  in  addition 
to  any  existing  trustee  or  trustees,  or  although  there  be  no 
existing  trustee  {t) ;  and  in  such  case  the  Court  may  make  an 
order  vesting  the  land  in  any  such  person  {u). 

The  trust  property  held  by  a  trustee  who  is  convicted  of 
felony  does  not  pass  to  the  administrator  of  the  convict's 
property  (r),  nor  does  that  held  by  a  bankrupt  trustee  pass  to 
his  trustee  in  bankruptcy  (x) ;  but  the  Court  may  make  an 
order  for  the  appointment  of  a  new  trustee  in  substitution  for 
a  trustee  who  is  convicted  of  felony  or  is  a  bankrupt  (y),  and 
may  make  a  vesting  order  vesting  the  felon's  or  bankrupt's 
trust  property  in  the  new  and  continuing  trustees  (2). 


(r)  Conveyancmg  Act,  1881  (44  & 
45  Vict.  c.  41),  8.  34  (3) ;  Trustee 
Act,  1893  (56  &  67  Vict.  o.  63), 
8.  12  (3). 

(«)  Settled  Land  Act,  1890  (53  &  54 
Vict.  c.  69),  8. 17;  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  s.  47  (1). 

(0  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  8.  32;  Trustee  Act, 
1852  (16  &  16  Vict.  c.  65),  s.  9; 
Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  8.  25. 

(«)  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  8.  34;  Trustee  Act, 
J893  (56  &  67  Vict.  c.  63),  s.  26  (1). 

(rj  4  &  5  WjU.  .4,  p.  23,  s.  3  ;  13 


&  14  Vict.  c.  60,  8.  46  ;  Trustee  Act, 
1893  (56  &  57  Vict.  c.  63),  s.  48. 

(x)  Bankruptcy  Act,  1869  (32  &  33 
Vict.  c.  71),  s.  16 ;  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  s.  44  (1). 

(y)  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  s.  32:  Trustee  Act, 
1852  (15  &  16  Vict.  o.  56),  ss.  8,  9 ; 
Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  62),  s.  147 ;  Trustee  Act,  1893 
(56  &  67  Vict.  0.  53),  s.  25  (1). 

(£)  Trustee  Act,  1850  (13  ft  14 
Vict.  0.  60),  s.  34;  Trustee  Act, 
1852  (15  &  16  Vict.  c.  56),  ss.  8  and 
9 :  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  62),  88.  8,  9 ;  Trustee  Act„ 
.1893  (56  &  57  Vict.  c.  63),  s.  16  (1). 
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>  Where  a  person  seised  of  or  entitled  in  possession  to  land 
pr  to  the  receipt  of  its  rents  and  profits,  or  haying  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Acts,  is  an  infant, 
ihe  powers  of  a  tenant  for  life  may  be  exercised  on  his  behalf 
by  the  trustees  of  the  settlement  (a). 

.  Where  a  sale  of  settled  land  is  to  be  made  to  the  tenant 
lor  life,  or  a  purchase  is  to  be  made  from  him  of  land  to  be 
jnade  subject  to  the  limitations  of  the  settlement,  or  an 
exchange  is  to  be  made  with  him  of  settled  land  for  any  other 
land,  or  a  partition  is  to  be  made  with  him  of  land,  an  mi- 
divided  share  whereof  is  subject  to  the  limitations  of  the 
settlement,  the  trustees  of  the  settlement  stand  in  the  place 
t)f  and  represent  the  tenant  for  life  whose  powers  in  respect 
of  negotiating  and  completing  the  transaction  they  have  in 
liddition  to  their  own  powers  as  trustees  (5). 

Where  a  settlement  contains  powers  of  sale  or  other 
powers  similar  to  those  vested  in  the  tenant  for  life  by 
the  Settled  Land  Acts,  the  consent  of  the  tenant  for  life 
is,  notwithstanding  anything  in  the  settlement,  necessary  to 
.the  exercise  by  the  trustees  of  such  powers  (c) ;  but  the 
consent  of  one  of  two  or  more  persons  constituting  the  tenant 
for  life  is  sufficient  (d). 

Any  land  or  interest  in  land  which  is  subject  to  a  trust  tat 
jBsle  and  for  the  application  of  the  money  to  arise  from  the 
sale  or  its  income,  or  the  income  of  the  land  until  sale,  or 
any  part  of  that  money  or  income,  for  the  benefit  of  one  or 
more  persons  for  life  or  other  limited  period,  is  deemed  to  be 
settled  land,  and  the  person  entitled  to  the  income  of  the 
land  or  interest  until  sale  is  deemed  to  constitute  the  tenant 
for  life;  therefore,  such  person  can,  notwithstanding  the 
trust,  exercise  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts  (e) ;  but  on  the  other  hand  the  consent  of 
ihe  tenant  for  life  is  not  necessary  to  enable  the  trustees  to 

{a)  Settled  Land  Act,  1882  (45  &  46yiot.  o.  38),  b.  56. 

46  Vict.  0.  38),  88.  2  (10)  (1),  59,  60.  {d)  Settled  Land  Act,  1884  (47  & 

{b)  Settled  Land  Act,  1890  (63  &  48  Vict.  o.  18),  8,  6  (2),  (3). 

64  Vict.  o.  69),  8.  12.  (e)  Settled  Land  Act,  1882  (45  ft 

[e)  Settled  Land  Aot,  1882  (45  &  46  Yiot.  o.  88),  a.  63. 
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sell^  unless  so  provided  by  the  settlement  (/).  After  the 
2nd  July,  1884,  in  such  a  ease  the  tenant  for  life  cannot 
exercise  his  powers  without  the  leave  of  the  Court,  and  after 
such  leave  the  trustees  cannot  exercise  any  power  to  which 
the  leave  extends.  The  order  of  the  Court  giving  such  leave 
may  be  registered  against  the  trustees  as  a  lis  pendens  imder 
the  description  of  "the  trustees  for  the  purposes  of  the 
Settled  Land  Act,  1882,"  and  persons  dealing  with  them  are 
not  affected  by  the  order  unless  so  registered  {g) ;  conse- 
quently, if  a  purchaser  on  searching  finds  no  order  registered,  k 
he  may  safely  accept  a  title  from  the  trustees. 

Where  the  instrument  creating  a  trust  gives  a  power  of 
Bale  by  the  trustees  with  the  consent  of  the  tenant  for  life, 
and  such  tenant  for  life  encumbers  or  parts  with  his  life 
estate  or  becomes  bankrupt,  the  consent  of  the  tenant  for  life 
remains  necessary ;  but  a  good  title  cannot  be  made  without 
the  concurrence  also  of  persons  who  have  obtained  interests 
by  such  events  (A). 

Trustees  for  sale  must  carry  out  the  directions  contained 
in  the  instrument  creating  the  trust,  if  not  illegal.  Thus,  if 
the  trust  be  for  sale  on  the  death  of  the  tenant  for  life,  they 
cannot  sell  during  his  lifetime  {%). 

If  trust  property  is  sold  at  a  gross  undervalue,  a  breach  of 
trust  is  committed  which  affects  the  title  in  the  hands  of  the 
purchaser  (i). 

The  Court  will  not  enforce  specific  performance  of  a  contract 
which  amounts  to  a  breach  of  trust  (/) ;  but  trustees  who  have 
.purchased  property  in  breach  of  trust  can  make  a  title  to  a 
purchaser  on  a  re-sale. 

A  trust  for  sale  may  continue  exercisable  by  trustees 
without  the  concurrence  of  the  beneficiaries,  even  when  such 
beneficiaries  are  adult  and  absolutely  entitled. 

(/)  SetUed  Land  Aot»  1884  (47  Ss  Gh.  D.  218  ;  59  L.  J.  Gh.  636 ;  68 

48  •\net.  0.  18),  8.  6  (1),  (3).  L.  T.  20 ;  38  W.  E.  469. 

(ff)  Ibid.  s.  7.  (k)  Stevens   v.  AuaUttt   30    L.   J. 

(A)    :R$   Bedingfidd   and  Herring,  Q.  B.   212;  3  L.  T.   810;   7  Jur. 

(1893)  2  Gh.  332  ;  62  L.  J.  Gh.  430  ;  (N.  S.)  873  ;  3  E.  &  E.  685. 

68L.T.634;41W.R.  413;  3R.483.  J7)  »^oorf  v.  iJirAardion,  6  Jur.  628 ; 

(t)  R$  Bryant  and  Bamingham,  44  4  Seay.  174,  at  p.  176. 
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Where,  in  a  deed  or  will,  there  is  a  limitation  of  property 
to  one  for  life,  and  upon  his  death  upon  trust  to  divide 
amongst  certain  persons  with  power  to  the  trustees  to  sell, 
Buch  power  of  sale  may  be  exercised  within  a  reasonable  time 
after  the  death  of  the  tenant  for  life,  and  after  the  property  has 
become  absolutely  vested  in  possession,  provided  such  appears 
by  the  instrument  to  have  been  the  intention.  A  power  of 
sale,  however,  is  exercisable  after  the  property  has  become 
absolutely  vested  in  possession  only  if,  on  the  construction 
of  the  particular  instrument,  it  appears  to  be  the  intention  of 
the  settlor  or  testator  that  it  should  be  then  exercised  (m). 

Where  an  action  is  pending  for  the  execution  of  a  trust, 
the  sanction  of  the  Court  to  any  proposed  sale  by  trustees  is 
necessary  (n). 

Where  a  purchaser  contracts  to  purchase  property  from 
trustees,  he  cannot  be  compelled  to  accept  a  conveyance  from 
the  tenant  for  life  under  the  powers  of  the  Settled  Land 
Acts  (p). 

Where  trustees,  under  an  instrument  coming  into  operation 
after  the  31st  December,  1881,  have  a  trust  for  or  power  of 
sale  in  the  absence  of  a  contrary  intention  expressed  in  the 
instrument  creating  the  trust  or  power,  they  may  sell  or 
concur  with  any  person  in  selling  all  or  part  of  the  property, 
subject  or  not  to  prior  charges,  by  public  auction  or  private 
contract  subject  to  such  conditions  as  they  think  fit  {p) ;  and 
trustees  for  sale  under  instruments  coming  into  operation 
prior  to  the  1st  January,  1882,  but  after  the  28th  August, 
1860,  had  almost  identical  powers  under  Lord  Cranworth's 
Act  (q). 

The  insertion  of  conditions  of  an  unnecessarily  depredatory 
nature  were  formerly  a  ground  of  objection  to  a  title  through 
trustees;  but  since  the  24th  December,  1888,  no  sale  by  a 

(m)  Siffffs  V.  Feaeoeky  20  Oh.   D.  (o)  He  Bryant  and  Bammgham^  44 

I  -v-J'n-^Ll20C:   61  L.  J.  Ch.  666;  46  L.  T.  ^\P'  218;  69  L.  J.  Ch.  636;  68 

i4]n>+"682;  30W^B^605;^.7^«..«j^  ^V(?,U^r4S  1881  {44* 

MiUi,  27  Ch.  D.  316  ;  64  L.  J.  Ch.  45  Vict.  c.  41),  a.  36  :  TVnstee  Act, 

.71 ;  33  W.  R.  133.  1893  (56  &  67  Vict.  c.  63),  8.  13. 

(w)  Walker  v.  Smalwoody- Amh,  676.  (?)  23  &  24  Vict.  c.  146,  b.  35., 
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trustee  can  be  impeached  bj  any  beneficiaiy  on  this  ground, 
unless  it  appears  that  the  consideration  for  the  sale  was 
theirebj  rendered  inadequate ;  and  no  sale  by  a  trustee  can, 
after  the  execution  of  the  conveyance,  <be  impeached  as 
against  the  purchaser  on  this  ground,  unless  it  appears  that 
the  purchaser  was  acting  in  collusion  with  the  trustee  (r). 

Trustees,  to  whom  an  estate  is  devised  for  the  whole  estate 
of  the  testator  therein  by  wiU  coming  into  operation  after 
the  12th  August,  1859,  charged  with  debts  or  legacies,  but 
without  any  provision  for  raising  them,  have,  under  Lord 
St.  Leonards'  Act,  power  to  sell  or  mortgage;  but  they 
have  not  power  to  do  so  if  the  estate  is  devised  to  persons 
beneficially  in  fee  or  in  tail  («). 

From  the  28th  August,  1860,  to  the  31st  December,  1882, 
inclusive,  trustees  had  power,  under  Lord  Cran worth's  Act, 
to  mortgage  for  the  purpose  of  raising  money  required  for 
equality  of  exchange  or  for  renewal  of  a  lease  (t).  This  pro- 
vision was  repealed  by  the  Settled  Land  Act,  1882  (u) ;  but 
by  the  Trustee  Act,  1888,  a  similar  power  for  the  purpose 
of  renewing  a  lease  is  given  to  trustees  whenever  their  trusts 
were  created  {x). 

Trustees,  as  persons  authorized  or  required  to  pay  estate 
duty,  appear  to  have  power  under  the  Finance  Act,  1894,  to 
raise  the  amount  of  duty,  and  interest,  and  expenses  by  sale 
or  mortgage  of,  or  a  terminable  charge  on,  the  property  or 
any  part  of  it  (^). 

Before  the  1st  January,  1882,  persons  paying  money  to, 
trustees  and  having  notice  of  the  trust  were  bound  to  see 
to  its  application,  except — 

(1.)  Where  the  instrument  creating  the  trust  provided 
otherwise. 

(2.)  Where  the  receipt  was  given  between  the  1st  January, 

(r)  Trustee  Act,  1888  (51   &  52  (u)  45  &  46  Yiot.  o.  38,  b.  64  (1). 

Vict.  o.  69).  8.  3;  Trustee  Act,  1893  (^)  51  &  52  Viot.  0.   69,  as,  11, 

%f  2IJJ  23-^ct''l,' Wt.  14-18;  'J,  W  '>  Trustee  Act,  1893  (66  &  67. 

He  fFiUon,  Pennington  v.  Payne,  54  Vict.  c.  53),  s.  19  (2),  (3). 

li.  T.  600  ;  34  "W.  B.  612.  (y)  57  &  58  Vict.  0.  30,  as.  8  (4), 

(0  23  &  24  Viot.  0.  146,  8.  9.  9  (5). 
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1845,  and  the  30th  September,  1845,  iholasive,  xmleas 
the  contrary  was  expregslj  declared  by  the  instrument 
creating  the  trust  (s). 
(3.)  Where  the  instrument  creating  the  trust  was  dated 
subsequently  to  the  27th  August,  1860  (a),  or,  in  the 
case  of  purchase  or  mortgage  money,  subsequently  to 
the  12th  August,  1859  (i),  and  the  contrary  was  not 
expressly  declared  by  the  instrument  creating  the 
trust. 
(4.)  In  certain  cases  in  which  the  intention  to  oast  upon 
persons  paying  money  the  duty  to  see  to  its  applica- 
tion could  not  be  reasonably  inferred,  e.  g,j  where  the 
trust  was  for  payment  of  debts  generally  (c).    This 
exception  did  not,  however,  apply  to  trusts  for  pay- 
ment of  sp^ified  debts. 
As  will  be  seen  from  the  exceptions  stated  above,  trustees 
of  instruments  creating  trusts  after  the  12th  August,  1859, 
could  give  good  receipts  for  any  purchase  or  mortgage  money, 
unless  a  contrary  intention  was  declared  by  the  instrument 
creating  the  trust  {b) ;   and  after  the  27th  August,  1860, 
trustees  had  somewhat  more  extensive  powers  of  doing  so  (cQ ; 
and  now  trustees  can  give  a  good  receipt  for  money  paid  to  them 
after  the  31st  December,  1882,  irrespective  of  the  date  of  the 
instrument  creating  the  trust,  such  receipt  exonerating  the 
person  paying  from  seeing  to  the  application  of  the  money  (^).' 
A  purchaser  need  not  therefore  now  inquire  as  to  a  receipt 
clause,  or  whether  the  property  has  become  absolutely  vested, 
so  as  to  put  an  end  to  the  efficacy  of  a  receipt  clause ;  but, 
nevertheless,  inasmuch  as  on  some  titles  questions  may  arise 
which  depend  upon  the  power  of  trustees,  prior  to  the  1st 
January,  1882,  is  still  of  importance,  and  has  theref(nre  been 
given  above. 

(s)  7  &  8  Vict.  0.  76,  B.  10 ;  8  &  9  {e)  EUiot  v.  Mernman,  Bam.  Qh. 

Vict.  c.  106,  8.  1.  78 ;  2  W.  &  T.  896. 

(a)LordC«nworth'sAot(23&24  Vil?c':'u5!?:^"2S;!^^  ^'' * '' 

Vict.  c.  146),  8.  29.  (^  Conveyandng  Act,  1881  (44  & 

(b)  Lord  St.  Leonards' Act  (22  &  23  46  Vict.  c.  41),  s.  36;  Trustee  Aot» 

Viot.  0.  36),  8.  23.  1893  (66  &  67  Vict.  o.  68),  b.  20. 
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All  the  tmstees  must  join  in  giving  a  receipt  as  well  as  in 
the  oonvejancey  in  order  to  exonerate  the  pnrohaser  from 
seeing  to  the  aj^lication  of  the  purchase-money  (/). 

See  Agents — Settled  Land — ^Vesting  Declara- 
tions AND  Orders — ^Wills. 

Bequintionfl. 

!•  There  does  not  appear  to  he  any  trust  for  sale  in  the 
indenture  of  18    .     Unless  an  order  of  the  Court 

for  sale   is  obtained^  all  the   debenture-holders  and  the 
company  must  join  in  the  conveyance. 

2.  It  appears  that  an  action  for  the  execution  of  the 
trusts  of  the  settlement  is  pending.  Has  the  sanction  of  the 
Court  to  the  proposed  sale  been  obtained  ? 

3.  The  consent  in  writing  of  the  tenant  for  life  to  the 
proposed  sale  must  be  produced  as  required  by  sect.  56  oj. 
the  Settled  Land  Act,  1882. 

4.  A.  B.J  the  tenant  for  life,  whose  consent  to  the  sale  by 
the  trustees  is  required  by  the  settkfnentj  has,  it  is  under- 
stoody  been  atffudicated  a  bankrupt.  The  consent  of  hi§ 
trustee  in  bankruptcy ,  as  well  as  of  A.  £.,  must  be  obtained 
by  the  vendors^  solicitors  and  produced. 

5.  Thepotcer  of  sale  is  given  only  to  the  trustees  and  the 
survivor  of  them.  The  purchaser  cannot  accept  a  title  from 
the  executor  of  such  survivor. 


ITNCOXSCIOXABLE  BABOAIN. 

See  Expectant  Heirs. 


{/)  JBwrwt  T.  Savage,  L.  B.  2  Eq.  134 ;  14  L.  T.  299 ;  14  W.  R.  565.' 
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See  Leasehold  Propebtt. 


UNDEBTAEINO  FOB  SAFE  CUSTODY. 

See  Title  Deeds. 


USES. 

Before  the  Statute  of  Uses,  where  lands  were  given  to  any 
person  to  the  use  of  another,  the  latter  took  an  estate  recog- 
nized by  the  Court  of  Chancery,  and  similar  to  a  modem 
equitable  estate,  but  took  no  estate  at  law.  By  the  Statute 
of  Uses  (A)  it  was  enacted,  that  where  any  person  or  persons 
should  stand  or  be  seised  of  any  lands,  tenements,  or  other 
hereditaments  to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  such  person  or  persons  that  have  such  use, 
confidence,  or  trust  should  stand  and  be  seised  and  deemed  to 
be  in  lawful  seisin  and  possession  of  the  same  lands,  tenements, 
and  hereditaments  in  the  like  estates  as  they  have  in  the  use, 
trust,  or  confidence. 

The  intention  of  the  statute  was  to  prevent  the  legal  estate 
and  the  beneficial  interest  being  in  different  persons,  but  this 
intention  was  defeated  by  the  Court  of  Chancery,  which  held 
that  the  statute  only  executed  the  first  use,  or,  as  it  was 
expressed,  that  there  could  not  be  '^  a  use  upon  a  use  "  (t), 
but  recognized  and  enforced  as  an  equitable  estate  or  interest 
any  use  or  trust  limited  or  declared  upon  or  out  of  Qie  first 
use  (X;). 

The  statute  enabled  the  legal  estate  to  be  dealt  with  in  the 
way  of  creating  future  estates  and  otherwise  in  manner  not 
permitted  by  the  strict  rules  of  the  old  common  law,  for  hy 

(A)  27  Hen.  8,  o.  10.  {k)  Cooper  v.  Kynoek^  L.  R.  7  Ch. 

(t)  2  BUokBtone,  846;  TffrelVs  398;  41  L.  J.  Gh.  296;  26  L.  T. 
Ca99,  Dyer,  166  a ;  Ta.  L.  G.  289.  666 ;  20  W.  B.  603. 
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force  of  the  statute,  uses,  as  and  when  thej  aiise  or  spring 
into  being,  become  legal  estates  or  interests. 

The  statute  speaks  of  one  person  being  seised  to  the  use  of 
another.  When,  therefore,  the  person  seised  to  the  use  is  the 
same  person  as  the  cestui  qm  use^  the  conveyance  operates 
under  the  common  law  and  not  under  the  statute,  except, 
according  to  Lord  Bacon  (/),  "  there  be  a  direct  impossibility 
or  impertinency  for  the  use  to  take  effect  by  the  common 
law."  *'  If  the  estate  is  changed  the  use  is  executed  by  the 
statute"  (m). 

In  a  grant  to  uses  the  statute  cannot  execute  the  use  for  any 
greater  estate  than  that  given  to  the  grantee ;  if,  therefore, 
the  estate  given  to  the  grantee  to  uses  be  smaller  than  that 
expressed  to  be  limited  to  the  cestui  que  use^  the  legal  estate 
taken  by  the  latter  will  be  cut  down  accordingly  («).  On  the 
other  hand,  if  the  grantee  to  uses  and  the  cestui  que  use  are 
the  same,  and  there  is  any  discrepancy  between  the  limitation 
in  the  habendum  and  that  in  the  declaration  of  uses,  the  whole 
limitation  may  be  looked  at  to  ascertain  the  estate  intended 
to  be  limited,  and  a  specific  limitation  overrides  and  controls 
a  general  limitation  (o). 

The  statute  requires  a  person  to  be  seised  to  the  use  of 
another.  Uses  declared  out  of  a  copyhold  or  leasehold 
interest  are  therefore  not  executed  by  the  statute,  but  confer 
merely  equitable  interests. 

Sesolting  XJne. — ^If  in  a  voluntary  conveyance  no  use  is 
declared,  or  the  uses  declared  do  not  exhaust  the  estate  given 
to  the  grantee,  a  use  is  implied  and  executed  by  the  statute  in 
favour  of  the  person  who  conveys,  and  the  whole  estate,  or  the 
part  as  to  whidi  no  use  is  declared,  as  the  case  may  be,  goes 
back  or  results  to  the  person  conveying. 

(I)  Beading  npon  the  Statute  of  (n)  Jenkins  v.    Young,   Gro.   Car. 

tJees,  2nd  edit.  p.  66.  230  ;  Orme's  Case,  L.  R.  8  C.  P.  281, 

(m)  Fer  Grove,  J.,  Webster  v.  The  292 ;  42  L.  J.  0.  P.  38 ;  27  L.  T. 

Overseers  of  AshUm-under-Li/ne,  OrmeU  662 ;  21  W.  R.  171. 

due,  L.  R.  8  C.  P.  281,  289 ;  42  L.  J.  {o)  Orme's  Case,  L.  R.  8  P.  C.  at 

C.  P.  38 ;  27  L.  T.  662  ;  21  W.  R.  p.  300  ;  42  L.  J.  C.  P.  38 ;  27  L.  T. 

171.  662;  21  W.  R.  171. 

J.  Z 
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Any  oonsideration,  however  small,  in  a  oonvejanoe  oon- 
taining  no  declaration  of  uses  is  sufBoient  to  prevent  the  use 
resulting. 

Again,  even  in  a  conveyance  for  value,  where  the  uses 
declared  or  raised  by  implication  from  the  nature  of  the 
transaction  in  favour  of  persons  other  than  the  grantor  do 
not  exhaust  the  estate  granted,  there  will  be  a  residting  use 
in  favour  of  the  grantor. 

In  a  will,  if  property  be  devised  to  uses,  the  legal  estate 
will  follow  the  uses  declared  either  by  virtue  of,  or  by 
analogy  to,  the  Statute  of  Uses,  but  the  strict  application  of 
the  principles  applicable  to  a  grant  to  uses  may  be  relaxed 
in  favour  of  a  construction  which  will  give  effect  to  what 
appears  by  the  will  to  be  the  intention  of  the  testator  (p), 

Bequisition. 

The  voluntary  conveyance  of  18  ,  wider  which  the  vendor 
s/iows  title  does  not  properly  declare  the  use  of  the  premises 
conveyed.  There  appears^  therefore,  to  luive  been  a  resulting 
use  in  favour  of  the  settlor  who,  or  whose  representativCj 
must  Join  in  the  conveyance. 


VEXDOB  AND  FITBCHASEB — B ANERUPTCT 
AND  DEATH  OF,  BEFOBE  COMPLETION. 

A  contract  for  sale  of  real  property  is  not  discharged  by 
the  bankruptcy  of  either  vendor  or  purchaser.  The  benefit 
of  the  contract  in  either  case  passes  to  the  trustee  in  bank- 
ruptcy, who  stands  in  the  place  of  the  bankrupt,  but  the 
trustee  has  power,  if  the  contract  is  unprofitable,  to  disclaim 
it  {g).  Subject  to  this  power  to  disclaim,  the  purchaser  may, 
where  the  vendor  is  the  bankrupt,  tender  the  purohase-money 

(i?)  Cunliffe  ▼.  Srancker,  3  Ch.  D.       555  .  20  "W.  R.  603. 

6?8 :  *^i;  v.-  siiocTl  R.  ?(^:  W  BaBkruptcy  Act.  1883  (46  ft  47 

3»8 ;  41  L.  J.  Ch.  296 ;  26  L.  T.      Vict.  c.  62),  s.  66  (1). 
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and  reqxiire  the  trustee  to  oomplete  the  oontract.  The  trustee 
in  the  vendor's  bankruptcy  can  compel  the  purchaser  to  pay 
the  purchase-money,  and  take  a  conveyance  of  the  estate. 
If,  on  the  other  hand,  the  purchaser  becomes  bankrupt,  and 
the  trustee  in  his  bankruptcy  does  not  disclaim,  the  vendor 
has  a  lien  on  the  estate  for  the  unpaid  purchase-money,  and 
may  value  his  security  and  prove  for  the  deficiency  (if  any) 
in  the  purchaser's  bankruptcy,  while  the  trustee  in  the  pur- 
chaser's bankruptcy  can  compel  a  conveyance  on  payment  of 
the  purchase-money  in  fuU. 

The  death  of  the  vendor  or  purchaser  before  the  convey- 
ance or  surrender,  or  even  before  the  time  agreed  upon  for 
completing  the  contract,  is  immaterial.  If  the  vendor  dies 
before  payment  of  the  purchase-money,  the  right  to  it 
devolves  upon  his  executors,  and  the  purchase-money  forms 
part  of  his  personal  estate  (r).  But  before  the  1st  January, 
1881,  the  concurrence  of  the  heir-at-law  or  devisee  of  the 
vendor  was  necessary  to  convey  the  legal  estate.  Where, 
however,  the  vendor  dies  on  or  after  that  date,  and  there  is  a 
subsisting  contract  enforceable  against  his  heir  or  devisee  for 
the  sale  of  any  freehold  estate  or  interest,  his  personal  repre- 
sentative has  power  to  convey  the  land  for  all  the  estate  and 
interest  which  was  vested  in  the  vendor  («). 

On  the  death  before  completion  of  the  purchaser  his  heir- 
at-law  or  devisee  becomes  equitably  entitled,  and  formerly, 
on  the  death  of  the  purchaser  of  land  in  fee  before  com- 
pletion, the  heir-at-law  or  devisee,  as  the  case  might  be,  was 
primd  facie  entitled  to  insist  upon  the  payment  of  the  pur- 
chase-money out  of  the  personal  estate,  but,  by  Locke  King's 
Amendment  Act  (^),  in  the  absence  of  any  contrary  intention 
signified  by  will,  deed,  or  other  document,  lands  of  testators 
dying  after  the  31st  December,  1854,  and  by  the  further 
Amendment  Act  (w),  of  intestates  dying  after  the  31st  Decem- 
ber, 1877,  are  taken  subject  to  any  lien  for  unpaid  purchase- 

(r)  Bug  177  (0  Eeal  Estate  Charges  Act,  1867 

fin  '  '        k   i.    ^oQ^  ,AA   9,       (30  &  31  Vict.  c.  69),  B.  2. 

W  ConyeyanciBg  Act,  1881  (44  &      ^  („)  ^3^  Estate  Charges  Act,  1877 

46  l^ct.  0.  41),  B.  4.  (40  &  41  Vict.  0.  34). 

z2 
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money.    The  last-mentioned  statute  extended  the  rule  t(^ 
leasehold  estates. 

On  the  sale  of  a  life  estate  the  loss  occasioned  by  the  death 
of  the  cestui  que  vie  after  the  date  of  the  contract  must  be 
borne  by  the  purchaser  (a?). 

See  Trust  Estates,  Devolution  of,  upon  Death  op 

Trustee. 

Bequisitions. 

1.  It  is  understood  that  the  vendor  has  become  bankrupt 
since  the  date  of  the  contract;  the  concurrence  of  the  trustee 
in  bankruptcy  must  be  obtained. 

2.  The  vendor  having  died  since  the  date  of  the  contract^ 
a  further  abstract  must  be  delivered  showing  who  are  his 
legal  personal  representatives. 


VEBIFICATIOX  OF  ABSTRACT. 

Certain  expenses  in  connection  with  the  investigation  of 
title  which  apart  &om  special  contract  were  formerly  borne 
by  the  Tender,  are  now,  in  the  absence  of  special  stipulation, 
cast  on  the  purchasers.     These  are  the  expenses  of — 

(1)  The  furnishing  of  such  covenants  for  production  as  the 
purchaser  can  and  shall  require.  But  the  vendor 
bears  the  expense  of  perusal  and  execution  by  himself 
and  by  necessary  parties  other  than  the  purchaser  (^). 
This  now  applies  to  acknowledgments  and  under- 
takings under  the  Conveyancing  Act,  1881. 

(2)  The  production  and  inspection  of  all  Acts  of  Parlia- 

ment, inclosure  awards,  records,  proceedings  of  Court, 
court  rolls,  deeds,  wills,  probates,  letters  of  adminis- 
tration, and  other  documents  not  in  the  vendor's 
possession  (2). 

[x)  Bug.  296.                                             («)  OonTeyancing  Act,  1881  (44  k 
(y\  Vendor  and  Purchaser  Act,       akxti^*.  «  A^\  «  ^  las 
1874  (37  &  38  Vict.  o.  78),  s.  2  (i\h).      "  ^»'*-  «•  ").  1'  3  («)•    
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(3)  JoumejB  inoidental  to  Buch  prodaotions  and  inspec- 

tions (a). 

(4)  Searching  for,  procnring,  making,  verifying,  and  pro- 

ducing all  certificates,  declarations,  evidences,  and 
information  not  in  the  vendor's  possession,  and  copies 
or  abstracts  of,  or  extracts  from  the  documents  men- 
tioned in  (2)  (a). 

(5)  Making  a  copy  of  any  documents  retained  by  the 

vendor  (a). 
The  provisions  of  the  Conveyancing  Act  referred  to  above 
do  not  enable  a  vendor  to  cast  upon  the  purchaser  the  expense 
of  procuring  and  making  an  abstract  of  any  deed  not  in  the 
vendor's  possession  which  forms  part  of  a  40  years'  title  or 
such  other  title  as,  by  contract,  he  is  bound  to  show,  and  the 
vendor  must,  at  his  own  expense,  furnish  such  abstract  {b). 


VESTING.  . 

The  term  vest  is  used  in  several  different  senses — 

(i)  As  applied  to  legal  estates  in  land,  "  vesting  "  signifies 
the  acquisition  of  an  actual  estate  in  the  land  whether 
in  possession  or  in  remainder. 

(ii)  As  applied  to  future  interests  other  than  legal  re- 
mainders, the  word  "  vested  "  signifies  not  subject  to  a 
condition  precedent.  The  rules  for  determining  what 
is  and  what  is  not  a  condition  precedent  differ  according 
as  the  subject-matter  of  the  gift  is  real  estate,  money 
charged  on  land  or  personal  estate.  They  are  contained 
in  a  large  number  of  cases  which  are  collected  in 
Theobald  on  Wills  {c).  When  such  a  future  interest 
is  subject  to  a  condition  subsequent  instead  of  prece- 
dent it  is  said  to  be  vested  subject  to  be  divested. 

(iii)  **  Vested  "  is,  again,  sometimes  used  as  an  equivalent 
for  transmissible  on  death  {d), 

{a)  GoiiTeyaiicmg  Act,  1881  (44  &  281 ;  33  W.  R.  737. 
46  Vict.  c.  41),  8.  3  (6).  (c)  4th  edit.,  pp.  462—474. 

(b)  He  Johnton  and  IStstin,  30  Gh.  {a)  See  Roper  on  Legacies,  Vol.  I., 

D.  42 ;  54  L.  J.  Ch.  889  ;  53  L.  T.  p.  550,  4th  edit. 


342  Vesting. 

To  detennine  whether  or  not  shares  or  legacies  are  vested 
in  the  last  sense  is  not  infrequently  of  importance  in  the  ease 
of  gifts  by  will  to  a  class ;  the  rules  may  shortly  be  stated  as 
follows : — 

(1)  In  the  case  of  an  immediate  devise  or  bequest  to  a 

class,  those  in  esse  at  the  death  of  the  testator  are 
entitled,  and  members  of  the  class  coming  into  exist- 
ence after  his  death  are  excluded  (e).  If  none  of  the 
class  are  in  esse  at  the  death  of  the  testator  all  subse- 
quently bom  are  (subject  to  the  rule  against  per- 
petuities) entitled. 

(2)  In  the  case  of  a  reversionary  devise  or  bequest  to  a 

class,  those  in  esse  at  the  death  of  the  testator  take 
vested  interests,  but  such  interests  are  liable  to  be 
divested  to  such  an  extent  as  may  be  necessary  to  let 
in  all  members  of  the  class  who  come  into  existence 
after  the  death  of  the  testator  and  before  the  period 
of  distribution  (/). 

(3)  Where  there  is  a  devise  or  bequest  to  a  class  and  the 

share  of  each  member  of  the  class  is  made  to  vest  or 
become  payable  when  a  specified  event  happens,  the 
period  of  distribution  is  when  the  first  member  of  the 
class  becomes  entitled  to  his  share,  and  members  of 
the  class  coming  into  existence  after  that  period  are 
excluded  (g). 
A  devise  or  bequest  to  persons  bom  at  a  given  period 

includes  a  person  mi  ventre  sa  mire  at  that  period  and  bom 

afterwards  {h), 

Beqnisitions. 

1.  I7ie  interest  under  his  father^ s  tcill  offered  as  security 
by  the  mortgagor  does  not  vest  until  he  attains  26,  when  it 
is  also  payable.     The  security  tcill  notj  thereforCy  be  accepted 

(e)  Singleton  v.  Gilbert,  1  Cox,  68 ;  {g)  Whitbread  v.  lord  St.  John,  10 

1  B.  C.  0.  642  ;   Viner  v.  Francis,  2  Ves.  jun.  162  ;  7  R.  R.  366. 

R.R.  29;  Tu.  L.C.417;  2Cox,  190.  ,,/^               t>  ,,    ,t    t  rn  a  y 

if)  Devisine  y.  Mello]  1  B.  C.  0.  W  ^''''''  ^''  -^""*'  ^  ^'  ^'  ^^'  ^0 

637;    Brofine  v.  Eamnuwd,  Jolina.  Ch.  115;  24  R.  R.  164;   1  Sm.  & 

210,  at  p.  212,  n.  (a).  St.  181. 
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unkas  aceompahied  by  a  policy  of  assurance^  in  an  office  to 
be  approved  by  the  mortgagee^  against  the  death  of  the 
mortgagor  be/ore  the  date  re/erred  to, 

2.  Under  the  devise  by  the  testator  to  his  brother  and 
sisters  of  his  interest  in  Blackacre  expectant  on  the  death  of 
his  father y  the  brothers  and  sisters  of  the  testator  who  came 
into  existence  subsequently  to  his  dmthy  but  before  the  dmth 
of  his  father^  are  entitled  to  shares.  The  abstract  should 
therefore  show  whether  or  not  there  were  any  such  brothers 
or  sisters  of  the  testator  («). 


VESTING  DECLABATIONS  AND  OBDEBS. 

In  a  deed  executed  after  the  Slst  December,  1881,  appoint- 
ing a  new  trustee  of  a  settlement  of  whatever  date,  a  declara- 
tion to  the  effect  that  any  estate  or  interest  (other  than  the 
legal  estate  or  interest  in  copyhold  or  customary  land,  or 
land  conveyed  by  way  of  mortgage)  in  any  land  subject  to 
the  trust  shall  vest  in  the  new  trustees,  vests  such  estate  or 
interest  without  any  conveyance  in  such  new  trustees  as  joint 
tenants.  And  where  a  deed  by  which  a  retiring  trustee  is 
discharged  contains  such  a  declaration  by  the  retiring  and 
continuing  trustees  and  by  the  other  person,  if  any,  empowered 
to  appoint  trustees,  such  declaration  vests  the  estate  or  interest 
without  conveyance  in  the  continuing  trustees  alone  as  joint 
tenants  (^). 

A  vesting  order  may  be  made  by  the  High  Court — 

(1)  Where  the  Court  appoints  or  has  appointed  a  new 
trustee  (l). 

(2)  Where  a  trustee  either  solely  or  jointly  entitled  to 

(i)  See  Walker  v.  Shore,  15  Yes.  (/)  Trustee  Act,   1850  (13   &  14 

iim.  122,  at  p.  125  ;  10  R.  R.  41.  Vict.  c.   60),  s.   34  ;    Trustee  Act, 

T«.x  n  -A  *   1QQ1  fAAM.  1852    16   &   16  Vict.  c.  65),  s.  8; 

W  Conveyancing  Act,  1881  (44  &  Bankruptcy  Act,  1883  (46  &  47  Vict. 

46  Vict.  0.  41),  8.  34 ;  Trustee  Act,  c.  62),  s.  147  ;    Trustee  Act,   1893 

1893  (56  &  67  Vict.  o.  63),  s.  12.  (66  &  57  Vict.  c.  6?),  s.  26  (i). 
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or  possessed  of  anj  land  is  (a)  an  infant,  or  (b)  out  of 
the  joiisdiotion,  or  (o)  oannot  be  fonnd  (m). 

(3)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 

more  trustees  jointly  entitled  to  or  possessed  of  any 
land  (n). 

(4)  Where  as  to  the  last  trustee  known  to  have  been 

entitled  to  or  possessed  of  any  land  it  is  unoertcdn 
whether  he  is  living  or  dead  (o). 

(5)  Where  there  is  no  heir  or  personal  representative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and 
has  died  intestate  as  to  that  land,  or  where  it  is  un- 
oertain  who  is  the  heir  or  personal  representative  or 
devisee  of  a  trustee  who  was  entitled  to  or  possessed 
of  land  and  is  dead  (p)^ 

(6)  Where  a  trustee  refuses  to  convey  or  release,  or  neglects 
to  do  so  for  28  days  after  being  required  by  a  person 
entitled  (q), 

(7)  Where  a  mortgagee  of  land  is  an  infant  (r). 

(8)  Where  a  mortgagee  of  land  has  died  without  having 

entered  into  possession,  and  the  mortgage  money  has 
been  paid  to  the  person  entitled,  or  he  consents,  then 
the  Court  may  make  a  vesting  order  in  the  following 
cases : — 

(i)  When  an  heir  or  personal  representative  or  devisee 
of  the  mortgagee  is  out  of  the  juiisdiction  or 
cannot  be  found, 
(ii)  Where  an  heir  or  personal  representative  or 
devisee  of  the  mortgagee  on  demand  made  by  a 
person  entitled  has  stated  in  writing  that  he  will 
not  convey  or  does  not  convey  the  same  for  28 


(m)  Trustee  Act,  1860  (13  &  14 
Vict.  c.  60),  88.  7—12  ;  Truatee  Act, 
1893  (56  &  57  Vict.  o.  63),  s.  26  (u). 

(n)  TroBtee  Act,  1853  (13  &  14 
Vict.  0.  60),  8.  13;  Trustee  Act, 
1893  (66  &  57  Vict.  o.  63),  s.  26  (iu). 

(o)  Trustee  Act,  1860  (13  &  14 
Vict.  0.  60),  8.  14;  Trustee  Act, 
1893  (66  &  57  Vict.  c.  63),  s.  26  (iv). 

(/»)  Trustee  Act,  1850  (13  &  14  Vict. 


o.  60),  s.  15 ;  Ckmyeyanciiig  Act,  1881 
(44  &  46  Vict.  0. 41;,  8.  30  (1) ;  Trus- 
tee Act,  1893  (66  &  57  Vict.  o.  53), 
s.  26  (v). 

(?)  IVustee  Act,  1852  (15  &  16 
Vict.  G.  65),  8.  2  ;  Trustee  Act,  1893 
(66  &  67  Vict.  c.  63),  s.  26  (vi). 

(r)  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  88.  7,  8 ;  Trustee  Aot, 
1893  (66  &  67  Viot.  o.  53),  8.  28. 
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days  next  after  a  proper  deed  for  conveying  the 
land  has  been  tendered  to  him  by  the  person  so 
entitled. 

(iii)  Where  it  is  uncertain  which  of  several  devisees  of 
the  mortgagee  was  the  survivor. 

(iv)  Where  it  is  imoertain  as  to  the  survivor  of  several 
devisees  of  the  mortgagee  or  as  to  the  heir  or 
personal  representative  of  the  mortgagee,  whether 
he  is  living  or  dead. 

(v)  Where  there  is  no  heir  or  personal  representative 
to  a  mortgagee  who  has  died  intestate  as  to  the 
land,  or  where  the  mortgagee  has  died  and  it  is 
uncertain  who  is  his  heir  or  personal  representa- 
tive or  devisee  («). 

(9)  Where  a  judgment  is  given  or  order  made  for  sale  or 
mortgage  of  land,  and  the  person  entitled  is  a  party  to 
the  action  in  which  the  order  is  made,  or  is  other- 
wise bound  by  the  judgment  or  order  (t). 

(10)  Where  a  judgment  is  given  for  specific  performance 
of  a  contract  concerning  land,  or  for  partition,  or  sale 
in  lieu  of  partition,  or  exchange,  or  generally  where 
any  judgment  is  given  for  the  conveyance  of  any 
land  (u). 

In  all  cases  where  a  vesting  order  can  be  made,  the  Court 
may  instead  appoint  a  person  to  convey  (a?). 

Where  an  order  is  made  vesting  copyholds  with  the  consent 
of  the  lord  of  the  manor,  the  land  vests  without  surrender  or 
admittance  {i/) ;  and  where  an  order  is  made  appointing  a 
person  to  convey  copyholds,  the  lord  of  the  manor,  subject  to 


(m)  Ck>xivejaDcmg  Act,  1881  (44  & 
45  Vict.  0.  41),  8.  30  (1) ;  Trustee 
^ct,  1850  (13  &  14  Vict.  o.  60),  8.  19; 
Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  8.  29. 

(0  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  8.  29;  Trustee  Act, 
1852  (15  &  16  Vict.  c.  55),  s.  1  ; 
Trustee  Act,  1893  (56  &  57  Vict. 
G.  53),  8.  30;  Trustee  Act,  1894 
(57  &  58  Vict.  c.  10),  s.  1.  As  to 
the  practice  of  the  Court  as  to  binding' 


absent  parties^  see  May  v.  Kewton, 
34  Ch.  D.  347  ;  56  L.  J.  Ch.  313  ; 
56  L.  T.  140  ;  35  W.  R.  363. 

(m)  Trustee  Act.  1850  (13  &  14 
Vict.  c.  60),  8.  30;  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  s.  31. 

(x)  Trustee  Act,  1850  (13  &  14 
Vic^t.  c.  60),  8.  20;  Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  s.  33. 

{y)  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  s.  28;  Trustee  Act, 
1893  (56  &  bl  Vict.  c.  53),  s.  34  (1). 
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the  customs  and  usoal  payments,  is  bound  to  complete  the 
assurance  as  if  the  person  in  whose  place  an  appointment  is 
made  were  free  from  disability  and  had  himself  executed  and 
done  the  requisite  assurances  and  things  (s). 

All  equitable  interests  of  persons  parties  to  the  action  or 
bound  by  the  order  for  sale  of  properties  sold  under  the  Court 
are  bound  by  such  order ;  no  vesting  order  of  such  interests 
is  therefore  necessary  or  proper  (a) ;  nor  of  course  is  it 
necessary  for  such  persons  to  join  in  the  conveyance,  and  a 
purchaser  cannot  insist  on  their  concurrence  even  at  his  own 
.expense  (&). 

An  order  of  the  Court  is  not  now  invalidated  as  against  a 
.purchaser  on  the  ground  of  want  of  jurisdiction,  or  of  con- 
currence, consent,  notice  or  service,  whether  the  purchaser  has 
notice  of  any  such  want  or  not  (c). 

See  Action — Order — Trustees,  Sales  and 

Mortgages  by, 

Bequisitions. 

1.  As  the  property  of  which  C,  D,  was  appointed  a  new 
trustee  by  the  indenture  of  ,  1896,  comprised  land 
conveyed  by  way  of  mortgage  and  copyhold  landy  sect,  12  of 
the  Trustee  Aet^  1893,  does  not  apply^  and  the  declaration 
does  not  vest  that  propm^ty  in  C.  D.  The  premises  must 
therefore  be  conveyed  to  him  in  the  usual  icay  before  he  can 
make  a  title. 

2.  Under  what  circumstances  is  it  proposed  to  apply  for 
the  vesting  order  mentioned  in  condition  No.  ?  The 
vendor^s  solicitor  should  show  that  the  circumstances  are 
such  as  bring  the  case  within  one  of  the  sections  of  the 
Trustee  Act,  1893. 

(«)  Trustee  Act,   1850   (13  &  14  {b)  Welher  r.  Jones,  6  Ir.  Eq.  R. 

Vict.  0.   60),  8.   28  ;    Trustee  Act,       142  ;   Cole  v.  StweUy  17  Sim.  40. 

1893  (66  &  67  Vict.  c.  63).  a.  34  (2)         ^^^i^^T.nToj^^'^il.^U 
(a)  JRe  WUliams'  Estate,  21  L.  J.       Omtraet,  21  Ch.  D.  41 ;  61  L.  J.  CJh. 
Ch.  437 ;  6  De  G.  &  S.  515.  671 ;  46  L.  T.  756  ;  30  W.  R.  656. 
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VOLUNTABT  CONVETANCES. 

See  Settlements. 


WAIVEB. 

See  Leasehold  Peopeety. 


WIFE. 

See  Married  Women. 


WILLS. 

The  subject  of  wills  as  aSeoting  the  mvestigation  of  title 
may  be  divided  as  follows : — 

(i)  As  to  the  validity  of  the  will, 

(ii)  As  to  what  passes  under  it. 
(iii)  As  to  the  estate  taken. 

(iv)  As  to  what  constitutes  a  charge  on  real  estate  of  debts, 
legacies,  and  annuities. 

(y)  As  to  other  matters  relating  to  wills. 

(i)  As  to  the  Validity  of  the  Will 

A  will  of  immovable  property  must  in  general  be  executed 
in  accordance  with  the  lex  aitusy  and  a  will  of  movable  pro- 
perty in  accordance  with  the  lex  domicilii;  but  a  will  of  per- 
sonalty (including  leaseholds)  made  out  of  the  United 
Kingdom  by  a  British  subject  dying  after  the  5th  August, 
1861,  whatever  his  domicil,  is  well  executed  for  the  purpose 
of  being  admitted  to  probate  if  made  according  to  the  forms 
required  by  the  law  of  the  place  where  it  was  made,  or  of  the 
place  of  domicil  of  the  testator  at  the  time  when  it  was  made, 
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or  of  the  plaoe  of  domicil  of  origin  of  the  testator  (rf) ;  and 
every  will  of  personalty  made  in  the  United  Kingdom  by  a 
British  subject  dying  after  that  date  is  well  executed  if 
executed  according  to  the  forms  required  by  the.  law  of  that 
part  of  the  United  Kingdom  where  the  will  was  made  (e). 

In  order,  therefore,  that  a  will  executed  after  the  Slst 
December,  1837,  may  effectually  dispose  of  land  of  any 
tenure  in  England  or  Wales,  it  must,  unless  it  be  a  will  of 
leaseholds  executed  by  a  British  subject  dying  after  the 
5th  August,  1861,  be  executed  in  accordance  with  the  re- 
quirements of  the  Wills  Act,  1837  (/),  viz. :  (1)  It  must  be  in 
writing  signed  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction ;  (2)  the  signature  must  be  at 
the  foot  or  end  of  the  will  as  explained  by  the  Wills  Act 
Amendment  Act,  1852  (g) ;  (3)  the  signature  must  be  made 
or  acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  must 
attest  and  subscribe  the  will  in  the  presence  of  the  testator. 
No  special  form  of  attestation  is  necessary.  Soldiers  in 
actual  military  service  (A),  and  marines  or  seamen  at  Bea(t)y 
may  still  dispose  of  personal  estate  as  they  might  before  the 
Wills  Act  (A:),  that  is  to  say,  by  imattested  writing  or  by  word 
of  mouth. 

Wills  executed  before  the  1st  January,  1838,  in  order  to  pass 
an  estate  in  fee  simple  ox  pur  autre  vie  in  real  property,  had  to  be 
in  writing  and  signed  by  the  testator  in  the  presence  of  three  or 
four  credible  witnesses  (/).  No  witnesses,  nor  even  writing, 
were  necessary  in  the  case  of  copyhold  or  leasehold  or  other 
personal  estate ;  but  by  the  Statute  of  Frauds  nuncupative  wills 
of  property  of  over  30/.  value  were  required  to  be  proved  by 


[d)  Willa  Act,  1861  (24  &  26  Vict.  Deane,  Ecc.  Ca.  10. 

0.  114),  8.  1.  (i)  In  the  goods  of  Saunders^  L.  R. 

(e)  Ibid.  8.  2.  1  V.  &  D.  16 ;  35  L.  J.  P.  &  M.  26  ; 
(/)  7  Will.  4  &  1  Vict.  0.  26,  8.  9.  13  L.  T.  411 ;  14  W.  R.  148  ;  Me 
Q)  15  &  16  Vict.  0.  24.  ffat/esy  2  Cur.  338. 

(A)  Be  Phipp,  2  Curt.  368  ;  Dt^m-  {k)  Wills  Act,  1837  (7  Will.  4  & 

fnond  V.  Pariah,  3  Curt.  622  ;    WhiU  1  Vict.  c.  26),  a.  11. 

V.  Rapton,  3  Curt.  818  ;  Re  Hill,  1  (I)    The    Statute   of   Frauds   (29 

Rob.    E.   276 ;    Herbert  v.  Herbert,  Car.  2,  c.  3),  8.  5. 
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three  witnesses  (m),  and  were  subject  ta  various  other  restrio'* 
tions  which  are  not  now  of  sufficient  practical  importance  in 
the  investigation  of  title  to  necessitate  their  being  set  out  here. 

Since  the  Wills  Act  an  infant  has  not  been  able  to  make  a 
will  either  of  realty  or  personalty;  before  that  statute  an 
infant  could  dispose  of  personal  but  not  of  real  estate  (n). 

Prior  to  the  Married  Women's  Property  Act,  1882,  a 
married  woman  could — 

(1)  Make  a  will  of  property  to  which  she  was  entitled  to 

her  separate  use* 

(2)  Make  a  will  of  personal  property  with  the  consent  of 

her  husband,  which,  however,  could  be  revoked  at  any 
time  before  probate. 

(3)  When  an  executrix,  make  a  will  appointing  an  executor 

for  the  purpose  of  continuing  the  representation  of  her 
testator. 

(4)  Execute  by  will  a  power  over  real  or  personal  property. 

(5)  Make  a  will  as  a  feme  sole  after  a  decree  of  judicial 

separation,  or  the  making  of  a  protection  order  under 
the  Matrimonial  Causes  Act,  1857  {o). 

(6)  Make  a  wiU  as  Skfeme  sole  where  she  was  the  wife  of  an 

alien  enemy,  a  transported  convict,  an  attainted  person, 

or  a  person  banished  for  life  by  Act  of  Parliament* 

Under  the  Married  Women's  Property  Act,  1882,  a  woman 

married  on  or  after  the  1st  January,  1883,  can  dispose  by 

will  of  any  real  or  personal  property  which  belongs  to  her  at 

the  time  of  marriage,  or  is  acquired  by  or  devolves  upon  her 

after  marriage  (p) ;   and  every  woman  married  before  the 

commencement  of  the  Act  can  dispose  by  will  of  all  real  and 

,  personal  property,  her  title  to  which  has  accrued  on  or  after 

the  1st  of  January,  1883  (q) .     The  Act  gave  a  married  woman 

power  to  dispose  by  will  of  property  only  of  which  she  was 

'  seised  or  possessed  while  under  coverture ;  consequently,  it  was 

held  that  her  will  made  during  coverture  was  not,  unless  it  was 

re-executed  after  she  became  discovert,  effectual  to  dispose  of 


(m)  29  Gar.  2,  c.  3,  b.  19. 

(«)  2  Black.  Com.  497. 

(o)  20  &  21  ViotrC.  85,  B.  21. 


{p)   Married  Women's    Property 
Act,  1882  (46  &  46  Vict.  o.  76),  fi.  2. 
(q).Ibid,  8.  6.  ..,-...: 
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property  which  she  acquired  after  the  coverture  had  come  to  an 
end  (r) ;  but  now  the  will  of  a  married  woman  who  dies  on  or 
after  the  5th  December,  1893,  made  during  coverture,  is  valid 
whether  she  is  or  is  not  entitled  to  any  separate  property  at 
the  time  of  making  it,  and  such  will  does  not  require  to  be 
re-executed  or  re-published  after  the  death  of  her  husband  («). 

Persons  are  unable  to  make  wills  while  of  unsound  mind. 
The  question  whether  or  not  a  person  is  of  unsound  mind  is 
a  question  of  fact,  and  it  seems  that  there  is  no  presumption 
that  a  testator  is  sane  until  the  contrary  is  proved  {t). 

By  common  law  an  alien  could  not  hold  any  estate  or 
interest  in  land,  and  therefore  could  not  make  a  valid  will  of 
such  property ;  but  since  the  6th  August,  1854,  he  has  been 
able  to  hold  land  for  a  lease  not  exceeding  21  years  for  the 
purpose  of  occupation  or  business  (f«),  and  from  and  since  the 
12th  May,  1870,  an  alien  can  hold  and  dispose  of  real  estate 
in  all  respects  as  a  natural-bom  subject  (f?). 

Neither  traitors,  felons,  convicts,  nor  suicides  are  under  any 
incapacity  to  make  wills,  nor  do  they  ever  appear  to  have 
been  so,  although  formerly  attainder  of  high  treason  or 
felony  was  a  ground  of  forfeiture  or  escheat. 

A  will  made  or  republished  since  the  Wills  Act  came  into 
operation  (x)  is  revoked — 

(1)  By  marriage,  except  it  be  a  will  made  in  exercise  of  a 

power  of  appointment,  where  the  real  or  personal  estate 
appointed  would  not,  in  default  of  appointment,  pass 
to  the  testator's  heir,  customary  heir,  executor  or  ad- 
ministrator, or  next  of  kin  under  the  Statute  of 
Distributions  (y). 

(2)  By  a  subsequent  will  or  codicil.    If,  however,  a  subse- 

(r)  £e  Friee,  Stafford  v.  Stafford,  87 ;  Cleare  v.  CUare,  L.  B.  1  P.  & 
28  Ch.  D.  709 :  64  L.  J.  Ch.  609 ;  D.  656 ;  38  L.  J.  P.  81 ;  20  L.  T. 
62  L.  T.  430  ;  33  W.  B.  621.  497  ;  17  W.  B.  627. 

,  M  ^^^^Y^^?^'^  ?^P^^°^'  («)  7  &  8  Viot.  c.  66. 

1893  (66  &  67  Vict.  o.  63),  B.Z;Ite  /  x  rm.    xr  *      v    *.•       a-*    ,o.-/v 

JTplii,  Wylie  V.  Moffat,  (1896)  2  Ch.  /Jl  ^#''"^1?**'^^  ^^  ^^'^ 

116;  64  L.  J.  Ch.  613 ;  43  W.  B.  (^^  *  ^*  ^'*^-  ^-  ^*)- 

476 ;  13  B.  483.  W  January  Ist,  1838. 

(0  Sutton  V.  Sadkr,  26  L.  J.  C.  P.  {v)  The  Wills  Act,  1837  (7  Will.  4  & 

284 ;  6  W.  B.  880 ;  8  C.  B.  (N.  S.)      1  Viot.  o.  26),  s.  18. 
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quent  testamentary  paper  is  only  partly  moonsiBteiit 
with  one  of  an  earlier  date,  the  latter  instrument  is 
only  revoked  as  to  those  parts  which  are  inconsistent, 
and  both  of  the  papers  are  entitled  to  probate  (2). 

(3)  By  writing,  declaring  an  intention  to  revoke  the  samel 

and  executed  as  a  will. 

(4)  By  burning,  tearing,  or  otherwise  destroying  with  the 

intention  of  revoking  the  same  (a). 
No  acts  other  than  these  are  efEectual  to  revoke  a  will  (b). 

(ii)  As  to  what  passes. 

All  real  and  personal  estate  which  a  testator  is  entitled  to 
at  the  time  of  his  death  may  be  disposed  of  by  a  will  made 
or  republished  on  or  after  the  1st  January,  1838 ;  and  this 
power  extends  to  copyhold  and  customary  property,  notwith^ 
standing  that  it  may  not  have  been  surrendered  to  the  use 
of  the  will,  and  notwithstanding  that  the  testator  may  not 
have  been  admitted,  and  notwithstanding  the  want  of  a 
custom  enabling  a  tenant  to  dispose  of  the  property  by 
will(o).  Contingent,  executory,  and  other  future  interests 
in  real  or  personal  estate,  and  all  rights  of  entry  for  condi- 
tions broken,  and  other  rights  of  entry,  can  also  be  so  disposed 
of  (c).  A  will  made  since  the  date  referred  to  primd  facie 
speaks  from  the  date  of  the  testator's  death  (d) ;  and  a  general 
devise  or  bequest  in  such  a  will  includes  property  over  which 
the  testator  has  a  general  power  of  appointment  exercisable 
l)y  will  {e)y  and  is  effectual  to  execute  a  general  power,  even 
though  the  will  was  made  before  the  power  was  created  (/). 

A  general  devise  of  real  estate  or  lands  includes  copyholds 
not  surrendered  to  the  use  of  the  will  of  a  testator  dying 
after  the  11th  July,  1815  (jgf) ;  and  a  devise  in  a  will  made 

(z)  Lemagf  v.  Gocdban,  L.  B.  1  P.  on  Heal  Property,  s.  261 ;    and  2 

&  D.  67  ;  36  L.  J.  P.  &  M.  28  ;  13  Black.  Com.  376. 

L.  T.  608  ;  12  Jur.  (N.  S.)  32.  (c)  Wills  Act,  1837  (7  Will.  4  & 

(fl)  TheWillaAct,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  3. 

1  Vict.  c.  26),  8.  26.  (d)  Ibid.  s.  24. 

(b)  Ibid.  8.  20.  le)  Ibid.  s.  27. 

Tne  law  as  to  revooation  before  (/)  Stillman  y.  Weedon,  18  L.  J. 

the  Wills  Act  will  be  found  in  6  Gh.  46  ;   12  Jur.  992 ;   16  Sim.  26. 

Cruise,  Title  38,  chap.  yi. ;  Burton  (y)  65  Geo.  3,  o.  192,  s.  1. 
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or  republished  after  the  Slet  Deoember,  1837,  of  the  lands 
of  the  testator  or  other  general  deyise  includes  oopyholds  and 
leaseholds,  imless  a  oontrary  intention  appears  {k). 

A  devise  of  lands,  real  estate,  or  other  similar  expression 
includes  a  reversionary  interest  in  such  estates  (/).  A  general 
devise  of  lands  includes  land  contracted  to  be  purchased  (m), 
but  not  the  purchase-money  of  lands  contracted  to  be 
sold  (n) . 

.  In  general,  the  death  of  a  devisee  or  a  legatee  in  the  life- 
time of  the  testator  causes  a  lapse  of  the  devise  or  bequest ; 
but  a  devise  by  will,  made  or  republished  after  the  31st 
December,  1837,  of  real  estate  for  an  estate  tail  to  persons 
dying  in  the  lifetime  of  the  testator  leaving  issue  living  at 
the  time  of  the  death  of  the  testator  inheritable  imder  such 
entail  does  not  lapse  (o) ;  nor  is  there  a  lapse  where  a  child 
or  other  issue,  to  whom  any  estate  or  interest  in  real  or  per^ 
sonal  estate  not  determinable  at  or  before  his  or  her  death  is 
given,  dies  in  the  lifetime  of  the  testator  leaving  children  or 
other  issue  UviDg  at  the  time  of  the  death  of  the  testator  (p)  ; 
but  where  there  is  a  gift  by  a  testator  to  children  as  a  class, 
the  rule  is  that  those  members  of  the  class  who  are,  at  his 
death,  capable  of  taking  take  the  whole,  notwithstanding  that 
some  children  may  have  died  in  the  lifetime  of  the  testator 
leaving  issue  who  survive  him,  the  gift  being  construed  as 
showing  an  intention  on  the  part  of  the  testator  that  the 
class  shall  take  so  far  as  the  law  allows  (q). 

The  Wills  Act  made  beneficial  gifts  to  attesting  vntnesses, 
their  wives  or  husbands,  void,  but  provided  that  such  per- 
sons (r),  and  creditors  («)  and  executors  {t)j  should  be  good 
witnesses. 

A  residuary  devise  by  wiU  made  or  republished  after  the 


1  Vict.  o. 


Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  32, 

26),  s.  26.  (p)  Ibid.  s.  33. 

(/)  Church  y.  Mundy^  15  Ves.  Jan.  \q)  Re  Coleman  and  Jarrom,  4  Ch. 

396  ;  FordY,  Ford,  6  Ha.  486.  D.  166 ;  46  L.  J.  Ch.  33  ;  35  L.  T. 

(m)  AcherUy  v.  Vernon,  3  Bro.  P.  614 ;  25  W.  R.  137. 

C.  85  ;  Com.  381 ;  9  Mod.  68.  (r)  Wills  Act,   1837  (7  WilL  4  & 

(n)  Knolly*  v.  SJvepherd^  IJ.  &  W.  1  Vict.  c.  26),  s.  15. 

499.  {»)  Ibid.  8.  16. 

(o)  Wills  Act,  1837  (7  Will.  4  &  {t)  Ibid,  s.  17. 
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'31st  December,  1837,  inoludes  estates  comprised  in  lapsed 
and  void  devises  (e^).  Both  in  wills  made  before  and  after 
the  coming  into  operation  of  the  Wills  Act,  a  general  bequest 
eames  lapsed  and  void  bequests. 

-  As  to  talis  executed  before  the  1st  January^  1838,  and  not 
afiericards  republished.  For  many  years  prior  to  the  passing 
of  the  Wills  Act  it  had,  as  has  been  stated  {ante^  p.  348), 
been  possible  to  dispose  by  will  of  estates  in  fee  simple  (r), 
estates  pur  autre  vie  (w?),  copyhold  estates  by  custom,  and,  in 
eases  of  persons  djdng  on  or  after  the  12th  July,  1815, 
without  a  previous  surrender  to  the  use  of  the  will  (a?). 
Xjeaseholds  and  other  personal  estate  could  be  disposed  of  at 
common  law  (y), 

Eveiy  devise  of  freeholds  in  a  will  made  prior  to  the  Ist 
January,  1838,  spoke  from  the  date  of  the  will,  and  could 
not,  therefore,  pass  any  property  answering  to  the  description 
but  acquired  by  the  testator  after  its  execution ;  but  a  codicil 
vr^AhAidiprimd  facie  to  have  the  effect  of  republishiug  the 
will  so  as  to  make  it  speak  from  the  date  of  the  codicil,  and 
include  lands  acquired  after  the  date  of  the  will  and  before 
the  date  of  the  codicil  {%).  A  bequest  of  leaseholds  by  will 
"was  held  primi  facie  to  speak  as  from  the  date  of  the  will, 
but  it  depended  upon  the  context  of  the  whole  will  whether 
that  general  doctrine  was  to  be  applied  or  not  (a). 

(ill)  As  to  the  Estate  taken. 

A  devise  in  wills  made  or  republished  after  the  31st 
December,  1837,  of  any  real  estate  without  words  of  limitation 
passes  the  fee  simple  or  other  the  whole  estate  or  interest 
.-which  the  testator  had  power  to  dispose  of  unless  a  contrary 

W  VTillfl  Act,  1837  (7  WiU.  4  &  (y)  2  Black.  491, 

1  Vict.  c.  26),  8.  26.  (g)  Acherley  v.  Vernon,  3  Bro.  P. 

W  ^^^^.^4  ^?*  ^^^  ^^'''  ^'  C.  85 ;  Com.  381 ;  9  Mod.  68  ;  Good- 
45.  1) ;  34  &  35  Hen.  8,  c.  6.  o  "M"  jt  Q^i   k 

(u?)  Statute  of  Fraudu  (29  Car.  2,  <»^^^  ▼•  Meredtih,  2  M.  &  SeL  5. 
c.  3),  B.  12.  (a)  Jamei  v.  Bean^   15  Ves.  jun. 

(x)  55  Geo.JP,  0.  192.  ^36  ;  8  R.  E.  178. 

J.  A  A 
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intention  appears  (b) ;  bnt  tliis  applies  to  the  devise  of  an  existing 
estate  or  interest,  and  not  to  an  estate  or  interest  which  the 
testator  by  his  will  creates  de  novo  (c).  The  law  bb  to  wills 
executed  prior  to  the  Wills  Act,  1837,  with  regard  to  the  estate 
taken  is  dailj  becoming  of  less  importance  for  practical  pur- 
poses connected  with  the  investigation  of  title;  the  cases 
will  be  found  collected  in  Jarman's  Treatise  on  Wills  {cC). 

Where  there  is  a  devise  of  real  estate  to  trustees,  the 
question  not  infrequently  arises  whether  they  take  the  legal 
estate  in  the  property  devised,  or  whether  they  merely  serve 
as  conduit-pipes  to  vest  the  estate  in  the  person  beneficially 
entitled.  The  rule  on  the  subject  before  the  Wills  Act  was, 
that  if  the  trustees  had  any  active  duties  to  perform,  such  as 
to  pay  taxes  or  other  outgoings,  or  to  do  repairs  (^),  or  to  pay 
the  rent  and  profits  to  a  beneficiary  (/),  they  took  so  much 
of  the  legal  estate  as  was  necessary  to  enable  them  to  carry 
out  their  duties  {g) ;  therefore,  if  the  devise  was  to  trustees 
in  trust  to  pay  the  rents  and  profits  to  A.  for  life,  or  in  trust 
to  permit  A.  to  receive  the  net  rents  and  profits,  and  after  his 
decease  in  trust  for  B.,  the  trustees  took  the  legal  estate,  but 
only  during  the  life  of  A.,  and  the  estate  taken  by  B.  was  a 
legal  estate  in  remainder.  If,  however,  the  property  was 
given  to  the  trustees  merely,  to  the  use  of  or  in  trust  for  the 
person  beneficially  entitled,  or  upon  trust  to  permit  suoh 
person  to  receive  the  rents  and  profits,  or  in  trust  to  pay  or 
permit  the  beneficiary  to  receive  the  rents  and  profits,  the 
whole  legal  estate  was  vested  in  the  beneficiary  (A). 

The  rule  referred  to  above  has  been  greatly  modified  as 
regards  wills  executed  or  republished  on  or  after  the  1st 
January,  1838,  and  where  real  estate  is  devised  to  trustees  or 
executors  they  now  take  the  whole  estate  of  the  testator, 
unless  they  are  given,  expressly  or  by  implication,  a  definite. 

(b)  Wills  Act,  1837  (7  WiU.  4  &      W.  421. 

1  Vict.  c.  26),  s.  2'*.  iff)  Doe  d.  Flayer  v.  NiehollSy  1  B. 

(c)  NiehoU  v.  Hawkes,  22  L.  J.  Ch.  &  C.  336 ;  1  L.  J.  (O.  S.)  K.  B.  124  ; 
255 ;  10  Ha.  342.  25  R.  li.  398  ;  2  Dowl.  &  Bj.  480. 

(rf)  5th  ed.,  Vol.  2,  p.  1131.  (h)  Barkery.  Greenwoody4'!d.,&W. 

le)  ShapUmdy, Smith,  1 B. C.  C.  75.       421 ;  Doe  d.  LeiceaterS.  Bigge^  11  B. 
(/)  Barker  t.  Greenwood,  4  M.  &      B.  533 ;  2  Taunt.  109. 
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term  of  years,  absolute  or  determinable,  or  an  estate  of  free- 
hold (i)  ;  and  where  real  estate  is  devised  to  trustees  without 
an  express  limitation  of  the  estate  to  be  taken,  they  take  the 
whole  estate  of  the  testator,  unless  a  beneficial  interest  in 
such  real  estate,  or  in  its  surplus  rents  and  profits,  be  given 
to  a  person  for  Ufe,  and  the  purposes  of  Hie  trust  cannot 
continue  beyond  the  life  of  such  person  {k). 

It  will  be  noticed  that  such  a  case  as  where  real  estate  is 
devised  to  trustees  and  their  heirs  in  trust  to  pay  the  rents 
and  profits  to  A.  for  life,  and  after  his  death  in  trust  for  B., 
is  not  affected  by  either  of  the  sections  of  the  Wills  Act 
containing  the  provisions  referred  to  above,  and  the  legal 
estate  in  such  a  case  still  vests  in  B.  after  the  death  of  A., 
and  again,  if  the  devise  be  to  trustees  and  their  heirs  upon 
trust  to  apply  the  rents  and  profits  for  A.'s  maintenance 
during  his  minority,  and  when  he  attains  the  age  of  21 
in  trust  for  A.  for  Ufe,  with  remainders  over,  the  legal  estate 
vests  in  A.  on  his  attaining  21,  as  the  trustees  are  given  by 
implication  a  definite  term  of  years,  and  the  beneficial  interest 
is  given  to  him  for  life,  and  the  purposes  of  the  trust  caunot 
continue  longer. 

(iv)  As  to  what  constitutes  a  Charge  on  Beal  Estate  of  Debts, 

Legacies,  and  Annuities. 

A  charge  of  debts  may  not  only  be  expressed  but  also 
implied ;  thus,  a  general  direction  by  a  testator  that  his  debts 
shfdl  be  paid  charges  them  on  the  real  estate  (l) ;  but  not 
wheie  after  such  general  direction  the  testator  has  specified  a 
particular  fund  for  the  purpose  (w),  nor  where  the  direction 
is  that  the  debts  are  to  be  paid  by  the  executors  imless  they 
are  devisees  of  the  real  estate  (n).  If  they  are  such  devisees, 
there  is  a  charge  on  the  real  estate  devised  to  them  (o). 

(i)  Wills  Act,  1837  (7  Will.  4  &  (w)  Cook  v.  Dawton,  30  L.  J.  Ch. 

1  Vict.  0.  26),  B.  80.  859  ;  4  L.  T.  326 ;   9  W.  R.  434  ; 

Ik)  Ibid,  B.  31.  .  n-      ^1  3  -De  G.  F.  &  J.  127. 

(/)  Graves  y,  GraveSf  S  aim,  ili.  tzt-iv,  i.       «  t> 

(«)  Thanrn  v.  JirUneU,  2  Ves.  een.  (<>)  ^^^<^^  ^'   muaker,  3  Bubb. 

513.  343. 
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Legacies  (wUch  term  inolades  annuities)  are  not  payable 
out  of  real  estate  unless  the  testator  has  hy  his  will  charged 
his  real  estate  with  their  payment.  Such  a  charge  may  arise 
by  implication  in  the  absence  of  an  express  charge,  as  where 
legacies  are  given  and  followed  by  a  gift  of  the  residue  of 
the  testator's  real  and  personal  estate  in  one  mass  {p)y  the 
testator's  real  estate  is  charged  with  the  payment  of  legacies, 
although  there  be  a  specific  devise  of  real  estate  intervening 
between  the  gift  of  the  legacies  and  the  residuary  devise  {^). 
A  charge  of  legacies  on  the  real  estate,  or  even  on  all  the 
real  estate,  is  not  sufficient  to  charge  lands  specifically 
devised  (r) ;  but  if  the  charge  be  of  debts  and  legacies,  the 
legacies,  as  well  as  the  debts,  are  a  charge  on  such  lands  (9). 
A  direction  that  real  estate  shall  be  sold  and  the  proceeds 
form  part  of  the  residuary  personal  estate,  charges  the  real 
estate  with  the  debts  and  legacies  {t). 

(y)  As  to  other  Matters  relating  to  Wills. 

No  obliteration,  interlineation,  or  other  alteration  made  in 
any  will  after  its  execution  is  valid  unless  executed  in  manner 
required  for  a  will  (u).  The  Court  will  accept  any  reasonable 
evidence  to  show  whether  interlineations  were  in  a  will  at  the 
time  of  its  execution,  and  will  not  insist  upon  the  oath  of  the 
attesting  witnesses  {x). 

In  cases  of  obUteration  inspection  by  the  aid  of  glasses  is 
allowed,  but  not  external  evidence  or  other  means  to  show 
what  the  original  words  were  (y). 

Statements  of  a  testator,  whether  made  before  or  after  the 
execution  of  the  will,  are  admissible  to  show  what  papers 

(p)  GreviUe  v.  BrowHy  7  H.  L.  C.  {t)  Bright  v.  Lareher,  28  L.  J.  Ch. 

•689;  34  L.  T.  (O.  S.)  8 ;  7  W.  B.  837;  7  W.  R.  668;  6  Jur.  (N.  S.) 

673  ;  6  Jur.  (N.  S.)  849.  1233 ;  3  De  G.  &  J.  148. 

(q)  Francis  v.  Ckmow,  18  Jur.  223 ;  (u)  WiUe  Act,  1837  (7  WiU.  4  & 

23  L.  J.  Ch.  288  ;  23  L.  T.  (O.  S.)  1  Viot.  o.  26),  e.  21. 

67;  2  W.  R.  308;  2  Eq.  R.  426;  (x)  Inthe  goods  of  Hindmarck.'L.'R, 

Xay,  436.  1  P.  &  D.  307 ;  36  L.  J.  P.  &  M.  24  ; 

(r)  ConroHY.  Conron,  7 H.  L.  C.  168.  15  L.  T.  391. 

(»)  £e  Emmerton,  Mankell  v.  Far-  (y)  In  the  goods  of  Horfford^  L.  R. 

rington,  7  L.  T.  301 ;  11  W.  R.  127 ;  3  P.  &  D.  211 ;  44  L.  J.  P.  &  M.  9  ; 

^  Jur.  (N.  S.)  1198  ;  1  N.  R.  37.  31  L.  T.  653 ;  23  W.  R.  211. 
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conslitafe  tlie  will  (2) ;  and  statements  made  by  him  before 
tbe  exeoution  to  show  when  alterations  were  made  {a). 
--  It  has  always  been  necessary  that  a  will  relating  to  lease- 
hold or  other  personal  estate  should  be  proved^  while  until 
recently  a  will  of  realty  required  no  proof  to  make  it  available 
as  a  document  of  title ;  but  now,  inasmuch  as  real  estate  will, 
on  a  death  after  the  Slst  December,  1897,  devolve  on  the 
legal  personal  representatives  (i),  it  is  apprehended  that  this 
distinction  between  real  and  personal  estate  will  cease  to 
exist,  and  a  wiU  of  realty  will  require  to  be  proved  or  letters 
of  administration  obtained,  before  real  property  devolving  on 
the  legal  personal  representatives  can  be  effectually  dealt 
with. 

Probate  or  an  office  copy  of  a  will  proved  in  solemn  form, 
or  the  validity  of  which  has  been  declared  in  a  contentious 
matter,  is  conclusive  evidence  of  the  validity  and  contents  of 
the  will  in  all  proceedings  affecting  real  estate  (c) ;  and  even 
where  a  wiU  is  not  proved  in  solemn  form,  probate  or  an  office 
copy  is  evidence  of  the  will,  its  validity  and  contents,  as  affecting 
realty,  provided  that  ten  days'  notice  before  the  trial  be  given 
by  the  party  intending  to  adduce  it,  and  the  party  receiving 
the  notice  does  not  within  four  days  after  such  receipt  give 
notice  that  he  disputes  its  validity  (d)  ;  but  this  does  not 
preclude  the  party  receiving  the  notice  from  disputing  the 
competency  of  the  testator  or  the  validity  of  the  will,  but 
only  makes  the  ^Tohai^  pn'md  facie  evidence  (c) .  It  is  the 
practice  in  investigating  title  to  accept  probate  or  an  office 
copy  as  sufficient  evidence,  unless  strong  ground  of  suspicion 
exists.  If  a  will  of  real  estate  has  not  been  proved,  the  will 
itself  must  be  produced.     The  production  of  probate  or  letters 

(2)  Gould  V.  Lakes,  6  P.  D.  1 ;  49  {b)  Land  Transfer  Act,  1897  (60  & 

li.  J.  P.  69;    43   L.   T.  382;    29  61  Vict.  o.  65),  a.  1. 

W.  R.  165.  {c)  Court  of   Probate   Act,   1859 

(a)  In  the  goods  of  SyheSy  L.  R.  3  (20  &  21  Vict.  o.  77),  a.  62. 

P.  &  D.  26 ;  42  L.  J.  P.  &  M.  17  ;  (rf)  Ibid,  a.  64. 

28  L.  T.  142 ;  21  W.  R.  416 ;  Bench  (<?)  Barraclough  v.  Greenhough,  L. 

V.  Deneh,  2  P.  D.  60 ;  46  L.  J.  P.  R.  2  Q.  B.  612;  36  L.  J.  Q.  B.  251; 

13  ;  25  W.  R.  414.  16  W.  R.  934. 
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of  adminiBtration  is  also  a  8u£Boient  proof  of  death  of  the 
testator  or  intestate. 

See  Administrators,  Sales  and  Mortgages  by — 
Appointments — Charges  by  Will — Executors, 
Sales  and  Mortgages  .  by — Legal  Estate — 
Registration  of  Deeds  and  Wills — Trustees, 
Sales  and  Mortgages  by — ^Vesting. 

BequiBitioiui. 

1.  T^e  devise  of  the  Whiieacre  Farm  by  A.  B.  to  C.  2>., 
through  whom  the  ve^idor  claims  as  heir-at-laifj  would  have 
lapsed  by  the  death  of  C,  B.  in  A.  JBJs  lifetime.  It  must 
therefore  be  shoicn  that  C.  D,  survived  A.  B. 

2.  The  devise  of  the  Blackacre  Farm  by  A,  B.  to  his  son 
C.  B.  would  have  lapsed  by  the  death  of  (7.  B,  in  A,  BJs 
lifetime^  unless  his  grandson^  D,  J5.,  was  in  existence^  or  some 
otJier  issue  of  C.  B.  teas  living  at  the  death  of  A.  B. 
Evidence  to  this  effect  must  therefore  be  adduced, 

3.  It  appears  from  his  marriage  settlement  that  A,  B, 
mar  tied  subsequently  to  the  date  of  his  icillj  abstracted  on 
page  .  The  icill  would  thei^efore  be  revoked.  It  is 
presumed  that  lie  afterwards  made  a  codicil  reviving  it 
Such  codicil  must  be  abstracted. 

4.  The  will  of  C,  D.  does  not  contain  the  usual  attestation 
clause.  Either  the  will  must  be  proved  before  completion^ 
or  a  statutory  declaration  must  be  furnished  proving  thai 
the  requirements  of  sect,  9  of  the  Wills  Acty  1837  (/),  have 
been  complied  with^  and  that  the  will  was  not  revoked  by  the 
testator. 

5.  The  mil  of  A.  -B.,  deceased^  dated  ,  1834,  does 
not  appear  to  have  been  executed  in  the  manner  then  requisite 
to  pass  real  estate.  How  is  it  proposed  to  meet  this  ottjeo- 
tion  ? 

6.  Blackacre  is  not  ^ecifically  mentioned  in  the  will  of 
the  testato7*  made  in  1837.    It  must  therefore  be  proved^  by 

(/)  7  WiU.  4  &  1  Vict.  c.  20. 
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atatutory  declaration  or  otherunsey  that  he  teas  seised  of 
Blachacre  at  the  date  of  the  tcill,  and  thenceforirard  re- 
tained seisin  thereof  until  the  date  of  his  death, 

7.  The  abstract  should  be  supplemented  by  setting  out  the 
complete  attestation  clause  of  the  tcill  of  A,  B.y  who  was 
entitled  to  a  share  of  the  residuary  estate  offered  as  security y 
and  who  died  domiciled  abroad^  and  evidence  must  be  sup- 
plied that  the  formalities  required  to  make  valid  bequests  of 
personal  estate  according  to  [^Frenchl  law  were  complied  withy 
and  furthery  that  the  will  was  not  revoked  by  the  testator 
before  his  death.  An  attested  copy  of  the  will  must  also  be 
supplied  to  the  purchaser. 


WORDS  OF  LIMITATION. 

See  Entail — Fee  Simple. 


WBITS. 

See  Judgments,  Weits  and  Oedebs, 
Eegisteation  op. 
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1.  Tliere  is  nothing  to  show  that  [_the  plot  0/  ground  on  which 
the  house  contracted  to  he  sold  was  huilt^  formed  part  of  \the 
Whiteacre  estate,  the  title  to  which  is  disclosed'].  How  does  the 
vendor  propose  to  prove  this  f 

2.  Has  the  road  in  the  front  of  the  property  contracted  to  he  sold 
heen  taken  over  hy  the  district  council?  If  not,  any  subsisting 
liability  in  respect  of  it  must  he  satisfed  hefore  completion. 

3.  Has  the  hack  street  mentioned  in  the  parcels  to  the  indenture 
of  18  heen  made?  Is  there  any  sum  due  in  respect  of  such 
making  or  of  repair  ? 

4.  It  is  presumed  that  the  dotted  lines  on  the  plan  annexed  to  the 
particulars  of  sale  indicate  the  road  mentioned  in  the  particulars  of 
lot  .  Is  this  a  puhlic  or  a  private  road  ?  If  the  latter,  a  right 
of  way  over  it  must  he  granted  to  the  purchaser.  By  whom  is  it 
repairable  ? 

5.  What  is  the  nature  of  the  present  tenancy  ?  Is  any  notice  to 
quit  necessary  ? 

6.  It  is  presumed  that  vacant  possession  will  he  given  on  com^ 
pletion.  If  not,  please  supply  full  particulars  of  any  existing 
tenancy. 

7.  //  is  presumed  that  the  counterparts  of  the  expired  as  well  as 
of  the  existing  leases  will  he  handed  over  to  the  purchaser  on 
completion. 

8.  Are  any  and,  if  any,  which  of  the  walls  or  fences  hounding 
the  property  contracted  to  he  sold  party  walls  or  fences  ? 

9.  Has  any  notice  under  the  Puhlic  Health  Act  heen  recently 
served  upon  the  owner  or  occupier  in  respect  of  the  property  con- 
traded  to  he  sold  ?     If  so,  has  it  heen  duly  complied  with  ? 
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10.  What  it  the  name  and  addrese  of  the  person  in  tohose  eustotfy 
the  documenti  hy  the  indenture  of  18  [covenanted  to  he  pro-- 
duced^  now  are^  and  where  can  they  he  inspected  f 

11.  The  judgment  in  the  action  of  A.  y.  B.  is  not  properly 
ahstracted.  There  is  nothing  to  show  who  were  the  defendants  other 
than  B,,  or  that  they  were  the  persons  in  whom  the  lease  was  vested. 
The  proceedings  should  he  fully  ahstracted  so  that  it  may  he  seen 
that  all  the  persons  interested  in  the  lease  are  hound  hy  the 
judgment, 

12.  What  was  the  lease  referred  to  in  the  indenture  of         18 
as  ^*  a  certain  lease  therein  mentioned,**  and  in  whom  was  it  vested  f 

13.  The  lease  referred  to  in  the  indenture  of  18  should 
he  ahstracted,  as  also  the  surrender  of  it,  if  it  has  heen  surrendered, 

14.  In  whose  possession  was  the  conveyance  referred  to  m  the 
conditions  of  sale  as  having  heen  lost  last  known  to  he  f  The  pur~ 
chaser  should  he  supplied  with  a  statutory  declaration  showing  the 
circumstances  under  which  the  loss  occurred.  The  trustees  should 
make  a  statutory  declaration  that  they  have  not  previously  sold,  and 
the  tenant  for  life  that  he  has  not  sold  or  assented  to  any  sale  of  the 
property  in  question. 

15.  Was  any  settlement  made  on  the  marriage  of  Mrs.  A.  f 

16.  //  does  not  appear  that  the  original  settlement  made  on  the 
marriage  of  A.  B,,  deceased,  has  heen  produced.  This  must  he 
done. 

17.  The  hereditaments  purchased  out  of  the  proceeds  of  sale  of 
the  property  originally  settled  were  directed  to  he  "settled  and 
assured  upon  similar  uses  and  trusts  to  those  concerning  the  here^ 
ditaments  "  settled  hy  [theoriginal  settlement.  Why,  then,  was  the 
conveyance  of  the  groutid  rent  taken  to  the  use  ofA.B.  without  any 
reference  to  the  trusts  on  which  he  held  them,  and  without,  so  far  as 
the  abstract  shows,  any  other  deed  heing  executed  declaring  the 
trusts  ? 

18.  Which  of  the  deeds  and  documents  appearing  on  the  abstract 
will  he  handed  over  to  the  purchaser,  and  which  retained  hy  any^ 
and  what,  other  persons  f  Who  will  acknowledge  the  right  to  the 
production  and  undertake  for  the  safe  custody  of  those  retained? 

19.  Is  there  any  tithe,  tithe  rentcharge^  or  land  tax  payable  m 
reject  of  the  property  sold? 
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20.  Are  there  any  easements,  profits  k  prendre,  restrictive  cove* 
nantSy  or  other  rights  affecting  the  property  contracted  to  he  sold  f 

21.  Have  the  vendors  had  any  notice  of  any  dealing  with  any 
part  of  the  interests  of  any  of  the  beneficiaries  under  the  settlement 
other  than  those  appearing  in  the  abstract,  or  of  any  bankruptcy  or 
other  circumstance  that  would  prevent  any  of  the  beneficiaries  from 
dealing  with  their  interests  in  the  property  f 

22.  Is  there,  to  the  knowledge  of  the  vendors  or  their  solicitors^ 
any  settlement,  deed,  fact,  omission,  or  any  incumbrance  affecting 
ihe  property  not  disclosed  by  the  abstract  f 

[Neither  the  vendors  nor  their  solicitors  are  bound  to  answer 
any  part  of  this  requisition  {a) ;  but  it  is  often  still  inserted,  in 
the  hope  of  obtaining  a  reply.] 

23.  The  right  is  reserved  by  the  purchaser  to  make  any  further 
objections  or  requisitions  arising  out  of  the  above  requisitions  and 
the  answers  thereto,  and  on  the  further  ahstract  not  yet  delivered. 


(a)  Me  Fwrd  and  HiU,  10  Ch.  D.  365  ;  48  L.  J.  Ch.  327 ;  40  L.  T.  41 ;  27 
W.  B.  371. 
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Specimen  Abstract  of  Title,  with  Analysis  and 
Notes  on  Title  disclosed,  Opinion  and  Re- 
QrasiTiONS,  Replies  thereto,  and  Further 
Requisitions. 

ABSTEACT  of  the  title  of  Mr.  John  Nokes  to 
Two  Freehold  Messuages  Nos.  8  and  9  Eiver 
Avenue  and  One  Long  Leasehold  Messuag^ 
No.  10  River  Avenue  both  in  Pickering  in  the 
county  of  York. 

As  to  both  the  freehold  and  leasehold  messuages » 

1865  By  his  Will  of  this  date  John  Smith  of  Skelton  in  Cleveland 
^  ^  in  the  county  of  York  Yeoman  directed  his  debts  to  be  paid  and 

subject  to  payment  thereof  and  to  payment  of  £1000  to  his 
adopted  daughter  Jane  Smith  he 

Devised  and  bequeathed  all  his  lands  in  the  said  county  and 
elsewhere  to  his  nephew  Charles  absolutely 

And  he  appointed  Kichard  Jones  of  the  city  of  York  linendraper 
executor  and  trustee  of  his  will 

1866  The  said  John  Smith  died 
21  Sept 

1867  The  said  will  was  proved  in  the  District  Begistry  at  York 
26  Oct  |jy  ^^  executor  therein  named 

As  to  the  freehold  messuages  only. 

18 SI        By  Indentube  of  this  date  made  between  Charles  Bobinson 
3  Jan  q£   Pickering  in  the  county  of  York  gentleman  of  the  one 
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pait  and  Benjamin  Isaacs  of  the  city  of  York  financier  of  the 
other  part 

After  bj^citinq  that  the  said  G.  Bobinson  was  seised  in  fee 
simple  of  the  hereditaments  thereinafter  mentioned 

And  eegiting  agreement  for  a  loan 

It  yKTAS  WITNESSED  that  in  consideration  of  the  sum  of  £1000  paid 
-by  the  said  B.  Isaacs  to  the  said  C.  Robinson  (receipt  &c.)  He 
the  said  0.  Bobinson  did  thereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  B.  Isaacs  his  executors 
and  administrators  for  payment  on  the  drd  of  July  then  next  of 
the  said  sum  with  interest  thereon  at  £4  lOs,  per  cent,  per  annum 

And  it  was  also  witnessed  that  for  the  consideration  aforesaid 

-      —    .     •  •  •     -         .     •     •  .  -       . 

the  said  G.  Bobinson  did  thereby  grant  unto  the  said  B.  Isaacs 

his  heirs  and  assigns 

All  and  singulak  the  hereditaments  and 
premises  comprised  in  the  schedule  there- 
tmder  written  as  were  particularly  delineated 
and  described  in  the  plan  thereof  drawn  on 
the  margin  of  the  now  abstracting  indenture 
and  therein  coloured  red 
TooETHEB  with  all  messuages  &c. 
And  all  the  estate  &c. 

To  HOLD  the  said  hereditaments  thereby  granted  unt^ 
the  said  B.  Isaacs  his  heirs  and  assigns 

To  THE  T7SE  of  the  said  B,  Isaacs  his  heirs  and 
assigns  for  ever  subject  as  in  the  now  reciting 
indenture  was  mentioned  and  subject  also  to  the 
proviso  for  redemption  thereinafter  contained 

Paoviso  for  redemption*  on  payment  by  said  0.  Bobinson  his 
heirs  executors  administrators  or  assigns  on  the  said  3rd  of  July 
next  to  the  said  B.  Isaacs  his  executors  administrators  or  assigns 
of  the  said  sum  of  £1000  with  interest  thereon  at  £4  10«.  per 
cent,  per  annum 

XTsual  covenants  for  title  by  mortgagor 
Usual  power  of  sale  and  usual  mortgage  clauses 

The  Schedule  above  referred  to  contains  {inier  alia) 

All  that  piece  or.  parcel  of  freehold  building 
ground  containing  by  estimation  798  superfidai 
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yards  or  thereabouts  situate  at  Fickering^ 
aforesaid  and  bounded  on  the  north  by  the 
river  Mole  on  the  south  by  the  Malton  Boad 
and  on  the  east  and  west  by  property  belong- 
ing to  William  Jones 
EzEOXTTED  by  said  C.  Bobinson  and  attested 

Beobipt  for  mortgage  money  indorsed  and 
signed  by  said  0.  Bobinson 

BsoisTBBED  at  Northallerton  in  Book 
Page  No. 

1881       By  Inbektube  of  this  date  made  between  said  C.  Bobinson 
4  Sept  ^1  ^y^Q  ^j^Q  p^^^  ^^^  John  Nokes  of  Kingston-upon-HuU  com 

merchant  and  William  Nokes  of  the  same  place  hotel  proprietor 
of  the  other  part 

Apteb  BECiTiKa  as  in  the  last  abstracted  indenture 

And  reoitinq  the  last  abstracted  indenture 

And  recitiko  agreement  for  loan 

It  was  witnessed  that  in  consideration  of  £100  by  the  said 
J.  Nokes  and  W.  Nokes  to  the  said  C.  Bobinson  paid  &c.  (the 
receipt  &c.)  He  the  said  C.  Bobinson  did  thereby  grant  unto 
said  J.  Nokes  and  W.  Nokes 

The    premises    referred    to    in    the    lastly 
abstracted  indenture 

Together  with  all  messuages  &c. 

And  the  appurtenances 

And  all  the  estate  &c. 

To  hold  the  said  premises  unto  and 

To  THE  USE  of  said  J.  Nokes  and  W.  Nokes  their 
heirs  and  assigns  subject  to  the  last  abstracted 
indenture 

Proviso  for  redemption  on  payment  by  said  0.  Bobinson  his 
heirs  executors  administrators  or  assigns  to  said  J.  Nokes  and 
W.  Nokes  or  the  survivor  of  them  his  executors  or  adminis- 
trators or  their  or  his  assigns  of  said  sum  of  £100  with  interest 
at  the  rate  of  £6  per  cent,  per  annum  on  the  4th  March  then 
next 
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CoTENANT  by  said  0.  Bobinson  with  said  J.  Nokes  and 
W.  Nokes  for  payment  of  the  said  sum  of  £100  and  for 
payment  of  interest  after  default 

Pboyiso  that  it  should  be  lawful  for  the  said  J.  Nokes  and 
"W.  Nokes  or  the  surriyor  of  them  his  executors  or  administrators 
or  their  or  his  assigns  at  any  time  or  times  after  default  should 
have  been  made  in  payment  of  the  said  principal  moneys  at  the 
time  when  the  same  ought  to  have  been  paid  in  pursuance  of 
the  proviso  and  covenant  before  abstracted  without  any  further 
consent  on  the  part  of  the  said  C.  Bobinson  his  heirs  &c.  or  of 
any  other  person  to  sell  and  dispose  of  the  said  hereditaments 
expressed  to  be  thereby  conveyed  or  any  part  thereof  either 
together  or  in  parcels  and  either  by  public  auction  or  private 
contract  under  such  special  or  other  stipulations  relative  to  title 
or  otherwise  as  the  mortgagees  or  the  survivor  of  them  his 
executors  &c.  should  deem  proper  and  to  make  any  such  sale  as 
aforesaid  either  subject  to  the  thereinbefore  mentioned  indenture 
of  mortgage  or  with  the  consent  of  the  persons  entitled  to  the 
moneys  thereby  respectively  secured  freed  and  discharged  from 
the  same  and  in  the  latter  case  upon  the  terms  of  such  moneys 
or  any  of  them  being  discharged  out  of  the  purchase-money  or 
otherwise  and  for  the  purposes  aforesaid  or  any  of  them  to  enter 
into  and  to  execute  all  such  contracts  and  assurances  as  he  or 
they  should  think  proper 

Proviso  that  the  said  mortgagees  or  the  survivor  of  them  their 
executors  &c.  should  not  execute  the  power  of  sale  lastly 
abstracted  unless  and  until  they  or  he  should  have  given  left  or 
sent  to  the  mortgagor  his  heirs  or  assigns  notice  in  writing 
requiring  payment  of  the  moneys  for  the  time  being  owing  upon 
the  security  of  abstracting  presents  and  default  shodld  have  been 
made  in  payment  of  such  moneys  or  some  part  thereof  for  the 
space  of  three  calendar  months  from  the  time  of  giving  leaving 
or  sending  such  notice  or  unless  and  until  the  whole  or  part  of 
some  half-yearly  payment  of  interest  which  should  have  become 
due  upon  the  security  of  abstracting  presents  should  have  become 
in  arrear  for  two  calendar  months 

Pboviso  that  no  purchaser  or  purchasers  under  the  said  power 
of  sale  should  be  bound  or  concerned  to  inquire  or  ascertain 
whether  either  of  the  cases  lastly  thereinbefore  mentioned  has 
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liappened  or  otherwise  as  to  tlie  propriety  or  regularity  of  any 
such  sale  and  notwithstanding  such  the  same  should  as  far  as 
regards  the  safety  and  protection  of  the  purchaser  or  purchasers 
be  deemed  to  be  within  the  aforesaid  power  in  that  behalf  and 
be  valid  and  effectual  accordingly 

DECLARATION  that  the  receipts  of  the  said  mortgagees  or  the 
survivor  of  them  his  executors  &c.  their  or  his  assigns  for  the 
moneys  payable  to  them  or  him  upon  any  such  sale  as  aforesaid 
should  effectually  discharge  the  purchaser  or  purchasers  there- 
from and  from  being  concerned  to  see  to  the  application  thereof 
or  being  answerable  or  accountable  for  any  loss  or  misapplication 
thereof 

Declaeation  as  to  application  of  purchase-moneys 

Declaration  that  the  aforesaid  power  of  sale  might  be  exercised 
by  any  person  or  persons  who  for  the  time  being  should  be 
entitled  to  receive  and  give  a  discharge  for  the  moneys  owing  on 
the  security  of  now  abstracted  presents 

Covenants  by  the  said  C.  Eobinson  for  himself  his  heirs  &c. 
for  right  to  convey  (subject  as  aforesaid) 

For  quiet  enjoyment 

Free  from  incumbrances  &o. 

For  further  assurance 

Executed  by  the  said  C.  Sobinson  and  attested 

Begistebed  at  Northallerton  in  Book 
Page  No. 

1885       The  said  William  Nokes  died 
IJime 

1896       Agreement  between  J.  Nokes  of  the  one  part  and  Thomas 
*  ^^  James  of  the  other  part 

BECiTDfo  that  J.  Nokes  had  sometime  since  entered  into 
possession  as  mortgagee  of  hereditaments  thereby  agreed 
to  be  let 

It  was  agreed  that  said  J.  Nokes  should  let  and  said  T.  James 
should  take  from  year  to  year  commencing  the  1st  of  March  1895 

All  that  messuage  or  tenement  situate  and 
being  No.  8  in  Elver  Avenue  in  the  parish  of 
Pickering  aforesaid 
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^8  to  the  leasehold  messuage  only. 

1880       By  Inbentubb  of  this  date  made  between  said  C.  Bobinson  of 
^1  J^y  the  one  part  and  said  J.  Nokes  of  the  other  part 

After  sECiTiNa  that  by  indenture  dated  Ist  January  1840 
and  made  between  Thomas  Beck  of  the  one  part  and  William 
Smith  of  the  other  part  All  that  newly  built  messuage  with 
the  garden  and  appurtenances  situate  in  a  new  road  pro- 
posed to  be  called  Eiver  Avenue  in  the  parish  of  Pickering 
aforesaid  were  demised  to  said  William  Smith  his  executors 
administrators  and  assigns  for  the  term  of  99  years  from 
the  Ist  of  May  1839  at  the  yearly  rent  of  £10  subject  to 
covenants  by  the  lessee  and  conditions  therein  contained 

And  beoitino  that  by  divers  of  mesne  assignments  acts  in 
the  law  and  events  the  premises  comprised  in  the  indenture 
of  lease  had  become  absolutely  vested  in  the  said  C.  Bobinson 
for  the  residue  of  the  said  term  of  99  years 

AifD  BEOITINO  contract  for  sale  of  said  premises  by  said 
G.  Bobinson  to  said  J.  Nokes  for  £250 

It  was  witnessed  that  in  consideration  of  £250  by  the  said 
J.  Nokes  to  said  C.  Bobinson  paid  &c.  (the  receipt  &c.)  He  the 
said  C.  Bobinson  did  thereby  assign  imto  said  J.  Nokes 

All  that  messuage  or  tenement  situate  and 
being  No.  10  in  Biver  Avenue  in  the  parish 
of  Pickering  in  the  North  Biding  of  the  county 
of  York  and  all  other  the  premises  demised  by 
the  said  recited  indenture  of  lease 

To  HOLD  unto  the  said  J.  Nokes  his  executors 
administrators  and  assigns  for  all  the  residue  of 
the  said  term  of  99  years 

—  Executed  by  said  0.  Bobinson  and  J.  Nokes 

and  attested 

Beceift  for  consideration  money  indorsed 

Beqistered  at  Northallerton  in  Book 
Page  No, 
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3rd  Jan.  1881. 


4th  Sept.  1881. 


l8t  June,  1886. 
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At  to  both  th 
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Death  of  John 

Smith. 
Will  preyed. 


As 


Mortgfage. 


Second   mort- 
gage. 


e  freehold  and  leas  ehold  messuages. 


2l8t  July,  1880. 


John  Smith  to 
**  Nephew  Charles." 


•  f 


•  f 


•  • 


•  • 


to  the  freehold  mes 

CSharles  Bobinflon  to 
Benjamin  Isaacs. 


Death  of  Wil- 
liam Nokes. 

Tenancy  agree- 
ment. 
(No.  8.) 

As  t 

Assignment  of 
lesieholds. 


Charles  Robinson  to 
r«mii0r  and  William 
Nokes. 


•  • 


•  • 


Vendor  to  Thomas 
James. 


Testator*s  seisin  of  freeholds  P 
Testator's  possession  of  lease- 
holds P 
Attestation  danse. 
Registration. 
Charge  of  debts. 
Charge  of  legacies. 

Wife's  dower. 

Has  Tendor  ofBoe  copy? 


suages. 

Identity  of  "Nephew  CharieB" 

and  Charles  Bobinsop  to  be 

proved. 
Does  Isaacs  take  porbhaBe-moDcy 

or  any  part  thereof  P 
Parcels P    PlanP 
**  Subject  as  in  now  recitiiig  in- 

dentare  was  mentioned." 

Parcels  P 

No  joint  account  danse.  "Who 
takes  purchase- money ^  No 
receipt  indorsed.  Power  ci 
sale  insofficient  P 

How  proved  P 

Notice  to  determine  tenanqyof 

No.  8P 
Tenancy  of  No.  9P 


o  the  leasehold  messuages, 

Charles  Bobinson  to   Original  lease  to  be  abstracted. 
Vendor.  Executor's  assent  to  bequest  f 

Tenancy  of  No.  10  P 


General  requisitions  and  observations. 

Road  taken  over  P  Land  Tax  P 

Tithe  rentcharge  P  Easements  P 

Restrictive  covenants  P  Statutory  diarges  P 

Current  outgoings  to  be  apportioned  P 

Ground  rent— laist  receipt,  and  to  whom  payable  P 

Fire  insurance  P  Stamps  ? 

Deeds  to  be  handed  overP 

Reserve  right  to  make  further  requisitions  P 
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Opinion  and  Requisitions. 

I  have  peruBed  this  abstract  and  considered  the  title  disclosed. 

Bequisitions  should  be  made  to  the  following  effect : — 

(1)  The  title  is  somewhat  short.  It  must  be  shown  that  the 
testator,  John  Smith,  was  seised  in  fee  simple  of  the  free- 
hold houses,  and  was  possessed  of  the  leasehold  house  at 
the  time  of  his  death  free  from  incumbrances. 

(2)  The  attestation  clause  of  the  will  of  John  Smith  must  be 

abstracted  to  show  that  the  testator's  nephew  Charles  was 
not  an  attesting  witness. 

(3)  Was  John  Smith's  will  duly  registered  at  Northallerton 
within  six  months  from  the  death  of  the  testator  ?  If  so, 
the  reference  to  the  book,  page,  and  number  should  be  sup- 
plied. If  not,  the  will  must  be  registered  at  the  vendor's 
expense,  or  the  testator's  heir-at-law  must  concur  in  the 
conveyance.  In  any  case  the  purchaser  will  require  to 
know  the  name  of  the  testator's  heir-at-law  to  enable  him 
to  search  the  register  for  conveyances  and  mortgages  by 
such  heir-at-law. 

(4)  It  is  presumed  that  the  testator,  John  Smith,  left  no  wife 
whom  he  married  before  the  Dower  Act,  1833,  and  who 
would  thus  be  entitled  to  dower. 

(5)  Evidence  of  the  payment  of  the  legacy  of  1,000/.  to  Jane 

Smith  must  be  supplied. 

(6)  Evidence  is  required  that  Charles  Eobinson  was  the  nephew 

of  J.  Smith  deceased  referred  to  in  his  will  as  ''  my  nephew 
Charles." 

(7)  The  first  mortgagee  must  join  in  the  conveyance.  Is  the 
purchase-money  or  any  part  of  it  to  be  paid  to  him  ? 

(8)  To  what  do  the  words  **  subject  as  in  now  reciting  indenture 
was  mentioned,"  on  p.  2  of  the  abstract,  refer  ? 

(9)  Evidence  must  be  furnished  of  the  identity  of  the  property 

comprised  in  the  mortgages  with  the  freehold  part  of  the 
property  contracted  to  be  sold.  A  copy  of  the  plan  referred 
to  in  the  mortgage  of  the  3rd  January,  1881,  must  be 
furnished  to  the  purchaser. 

(10)  Do  the  legal  personal  representatives  of  William  Nokes 
take  any  of  the  purchase-money  ?    They  must  concur  in  the 

bb2 
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sale,  the  seoond  mortgage  having  been  made  before  the 
Conyejancing  Act,  1881,  and  containing  no  joint  aooonnt 
daoBe. 

(11)  Probate  of  the  will  of  William  Nokee  must  be  produced  to 
show  who  are  his  legal  personal  representatives. 

(12)  Evidence  must  be  furnished  of  the  payment  of  the  mort- 
gage money  as  no  receipt  is  indorsed  upon  the  mortgage 
deed  which  was  executed  before  the  Conveyancing  Act,  1881. 

(13)  It  appears  that  the  vendor  has  been  in  possession.  Evidence 
must  be  produced  to  show  that  some  of  the  money  advanced 
remains  owing.  The  power  of  sale  given  to  the  mortg^agee 
is  not  such  as  to  make  this  requisition  unnecessary. 

(14)  Has  any  notice  to  determine  the  yearly  tenancy  of  No. -B 
been  given  or  received  f  Who  is  the  tenant  of  No.  9,  and 
on  what  terms  does  he  hold  ? 

(15)  The  lease  of  1st  January,  1840,  must  be  abstracted  in  chief. 

(16)  The  assent  of  the  executor  to  the  specific  bequest  of  the 
leaseholds  contained  in  John  Smith's  will  must  be  proved, 
or  the  executors  must  concur  in  the  assignment. 

(17)  Who  is  the  present  tenant  of  No.  10,  and  on  what  terms 
does  he  hold  ? 

(18)  Has  the  Eiver  Avenue  been  taken  over  by  the  local  autho- 
rity ?  If  not,  evidence  must  be  furnished  that  all  charges 
for  paving  and  sewering  have  been  satisfied.. 

(19)  What  is  the  amount  of  land  tax  and  tithe  rentcharge  pay- 
able in  respect  of  the  property  contracted  to  be  sold  ?  The 
amount  of  the  latter  should  have  been  stated  in  the  abstract* 

(20)  Is  the  vendor  or  are  his  solicitors  aware  of  any  easements, 
restrictive  covenants,  or  other  rights  affecting  the  property  ? 

(21)  Have  any  charges  been  created  for  the  purpose  of  improve- 
ment or  drainage  under  statutory  powers  ? 

(22)  All  outgoings  must  be  paid  by  the  vendor  up  to  the  time 
fixed  for  completion,  and  the  current  outgoings  must  be 
apportioned. 

(23)  The  last  receipt  for  ground  rent  due  under  the  lease  must 
be  produced.  To  whom  is  the  ground  rent  now  payable  ? 
Please  supply  full  name  and  address. 

(24)  Is  the  property  insured  against  fire,  and  if  so,  to  what 
extent?  It  is  presumed  that  the  vendor  will  hold  any 
existing  insurance  policies  upon  trust  for  the  purchaser. 
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{25}  All  deeds  and  documents  must  be  properly  stamped  before 
completion. 

{26)  Wliich  of  the  abstracted  deeds  and  documents  will  be 
banded  over  to  the  purchaser  on  completion?  Who  will 
give  or  acknowledge  the  purchaser's  right  to  production  of 
the  deeds  retained,  and  who  will  undertake  for  the  safe 
custody  thereof  ? 

(27)  Until  the  lease  of  1st  January,  1840,  has  been  abstracted 
a  complete  abstract  will  not  haye  been  delivered.  The  pur- 
chaser reserves  the  right  to  make  further  requisitions  until 
14  days  after  the  delivery  of  a  complete  abstract. 

From  the  fact  that  the  amount  of  the  stamps  on  the  various 
deeds  and  documents  is  not  noted,  and  that  no  memorandum  of 
production  appears  on  the  abstract,  I  presume  that  it  has  not  yet 
been  examined  with  the  originals.  This  must,  of  course,  be 
done  in  order  to  ascertain  that  nothing  of  importance  has  been 
omitted  from  the  abstract,  and  that  all  the  deeds  and  documents 
are  properly  stamped. 

As  the  property  is  not  of  a  nature  likely  to  be  subject  to 
statutory  charges,  the  only  searches  that  need  be  made  are : — 

(i)  For  Dealings  with  the  Freeholds, 

(1)  At  the  Central  Office  of  the  Supreme  Court  for  lis  pendens, 

the  search  extending  back  for  five  years. 

(2)  In  the  county  register  at  Northallerton,  the  search  extending 

back  to  4th  September,  1881. 

(ii)  For  Dealings  with  the  Leaseholds, 

» 

(1)  At  the  central  office  for  lis  pendens,  the  search  extending 

back  for  five  years,  and  for  annuities  the  search  extending 

back  to  the  21st  July,  1880. 
^2)  At  the  Land  Eegistry  Office  for  writs  and  orders  affecting 

land,  the  search  extending  back  for  five  years. 
^(3)  In  the  county  register,  the  search  extending  back  to  the 

21st  July,  1880. 

Unless  something  is  known  of  the  financial  position  of  the 
vendor,,  a  search  extending  back  for  12  years  should  be  made 
for  bankruptcies  at  the  Bankruptcy  Court,  and  a  search  extending 
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bsLck  to  the  Ist  January,  1889,  for  deeds  of  arrangement  at  the 
office  of  land  registiy. 

Inquiry  should  be  made  of  the  various  tenants  as  to  the  terms 
of  their  tenandes. 

Subject  to  these  obserrations  and  to  the  suggested  requisitions 

being  complied  with,  I  am  of  opinion  that  a  good  title  is  disdosed 

by  the  abstract.  A.  B., 

LinoohL's  Lan. 

19th  Sept.,  1898. 


Answers  to  Requisitions. 

(1)  The  testator  paid  land  tax,  tithe  rentcharge,  and  poor 
^rate  in  respect  of  all  the  properties  for  some  years  prior  to  his 
,death.  A  statutory  declaration  to  this  effect  can,  if  required,  be 
supplied  to  the  purchaser  at  his  own  expense. 

(2)  The  testator's  will  was  attested  by  George  Jenkins  and 
Annie  Tomkins. 

(3)  The  testators  will  was  not  registered  under  the  Yorkshire 
Begistiy  Acts.  Charles  Bobinson  was  the  eldest  son  of  the 
testator's  only  sister  Mary,  and  was  his  heir-at-law.  The  vendor 
is  not  prepared  to  give  strict  proof  of  this,  but  the  certificates  of 
the  marriage  of  Mary  Bobinson  and  the  birth  of  her  son  can,  if 
required,  be  procured  at  the  purchaser's  expense. 

(4)  The  testator  died  without  ever  having  married. 

(5)  As  the  land  is  charged  with  the  payment  of  debts  as  well 
as  legacies,  it  is  conceived  that  the  ptirchaser  is  not  bound  or 
entitled  to  make  this  inquiry.  Jane  Smith  died  in  the  early  part 
of  1866,  before  the  testator,  but  we  have  no  particulars. 

(6)  Charles  Bobinson  was  the  only  nephew  of  the  testator 
named  Charles.    See  answer  to  requisition  3. 

(7)  Certainly ;  500/.  is  to  be  paid  direct  to  the  first  mortgagee. 

(8)  The  words  in  question  refer  to  a  rentcharge  to  which  otiier 
property  in  the  schedule  was  subject.  They  have  no  reference 
to  the  property  sold. 

(9)  The  plan,  a  tracing  of  which  we  are  furnishing,  will  enable 
the  purchaser  to  satisfy  himself  on  this  point. 

(10)  and  (11)  John  Nokes  is  sole  executor  of  the  will  of 
WiUiam  Nokes.  The  probate  is  in  the  possession  of  John 
Nokes,  and  wiU  be  produced  if  required. 
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(12)  Alter  so  long  a  time  this  can  liardlj  be  necessary ;  the 
vendor  is,  however,  willing  to  make  a  statutory  declaration  at 
the  expense  of  the  purchaser,  that  the  money  was  actually  paid. 

(13)  The  vendor  has  been  in  possession  for  four  years.  He  is 
unwilling  to  produce  the  evidence  asked  for.  In  our  opinion 
the  power  of  sale  is  sufficient  to  protect  a  purchaser.  See  Dicker 
T.  Anger  stein  {a). 

(14)  No  such  notice  has  been  given  or  received.  No.  9  is  at 
present  unlet. 

(15)  This  shall  be  done. 

(16)  As  the  testator  died  so  long  ago,  and  as  the  present 
tenant  has  been  in  possession  since  1st  January,  1884,  under  an 
ftssignment  from  the  specific  legatee,  this  cannot  reasonably  be 
xequired. 

(17)  The  present  tenant  of  No.  10  holds  under  a  21  years' 
leaae,  but  as  this  lease  will  expire  before  the  date  fixed  for 
completion,  it  is  considered  unnecessary  to  abstract  it. 

(18)  The  avenue  is,  we  believe,  repairable  by  the  local 
anthority. 

(19)  The  land  tax  payable  last  year  in  respect  of  No.  8  was 
1^.  d«.  Ad. ;  in  respect  of  No.  9,  1/.  5«. ;  and  in  respect  of  No.  10, 
1^.  The  tithe  rentcharge  payable  in  respect  of  all  these  pro- 
perties was  last  year  19«.  Qd. 

(20)  The  vendor  is  not  bound,  and  declines  to  answer  this 
requisition  {h), 

(21)  Not  that  we  are  aware  of. 

(22)  This  win  be  done. 

(23)  The  ground  rent  is  now  payable  to  Mrs.  Howard  James 
(widow),  of  Inverness  Terrace,  Bayswater  Bead,  Ijondon. 

(24)  The  policy  on  Nos.  8  and  9  has  expired,  and  these  houses 
are  now  uninsured.  No.  10  is  insured  in  the  X.  Fire  Office  for 
500^.  The  vendor  is  willing  to  hold  this  in  trust  for  the  purchaser 
on  his  agreeing  to  pay  a  proportional  part  of  the  current  premium. 

(25)  All  the  deeds  and  documents  abstracted  are  believed  to 
be  sufficiently  stamped. 

(26)  The  original  lease  of  No.  10,  and  the  abstracted  assign- 
ment thereof,  will  be  handed  over  to  the  purchaser.    The  vendor 

la)  3  Ch.  D.  600 ;  46  L.  J.  Ch.  ,  (*)  Me  Ford  and  SiU,  10  Ch.  D. 
764  :  24  W.  B.  844.  ,  866 ;  48  L.  J.  Ch.  327 ;  40  L.  T.  41 ; 

27'W.B.  371. 
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will  give  the  usual  acknowledgment  of  the  purchaser's  right  to 
production  of  the  second  mortgage,  and  Mr.  Isaacs  will  give  the 
acknowledgment  of  the  purchaser's  right  to  production  of  the 
first  mortgage.    No  undertaking  will  be  given. 

(27)  Any  further  requisition  must  be  strictly  confined  to  the 
points  arising  on  the  abstracted  lease  and  to  these  replies. 


Further  Opinion  and  Requisitions. 

I  have  perused  the  supplemental  abstract  and  the  replies  ta 
requisitions,  and  subject  to  the  following  further  requisitions 
being  satisfactorily  answered,  I  am  of  opinion  that  the  vendor 
has  made  a  title  to  the  property  which  may  safely  be  accepted. 

(1)  Evidence  of  the  seisin  and  possession  free  from  incumbrances 

of  the  testator  should  be  furnished.    Who  would  make  the 

statutory  declaration  suggested  ? 
(2) — (16)  The  answers  to  these  requisitions  may  be  accepted. 
(17)  The  counterpart  of  the  lease  of  No.  10  will,  it  is  presumed, 

be  handed  over  to  the  purchaser  on  completion. 
(18) — (27)  Answers  may  be  accepted. 
(28)  Has  any  notice  to  repair  the  leasehold  house  in  accordance. 

with  the  covenant  been  served  upon  the  vendor? 

Evidence  of  the  death  of  Jane  Smith  may,  under  the  circum- 
stances, be  dispensed  with,  and  as  the  plan  appears  to  sufficiently 
identify  the  property,  no  further  evidence  of  identity  need  be 
required. 

It  would  be  prudent  to  have  the  statutory  declaration  required 
by  requisition  (12)  with  a  view  to  precluding  possible  objections 
by  future  purchasers.  A.  B., 

Lmooln^B  Inn. 

24th  Oct,  1898. 
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Form  op  Statutory  Declaration  as  to  Identity  op 

Parcels  and  Possession. 

I         •     of  in  the  county  of  do  solemnly  and 

sincerely  dedare  as  follows : — 

1.  I  am  years  of  age.  For  the  last  years  I  have 
resided  in  and  near  in  the  county  of  .  I  have  during 
the  whole  of  that  time  [or,  for  the  last  years]  been  well 
acquainted  with  the  freehold  house,  garden,  land,  and  premises 
at  aforesaid,  known  as  House,  lately  contracted  to 
be  sold  to  A.  B.,  and  which  is  more  particularly  delineated  in 
the  plan  hereto  annexed. 

2.  I  have  read  the  description  of  a  house,  land,  and  premises 
contained  in  an  indenture,  dated  [^c],  and  made  between  [^c], 
of  the  one  part,  and  \_John  James,  of,  ^c],  of  the  other  part. 

3.  I  verily  believe  that  the  piece  of  land  coloured  [_ffreen]  on 
the  said  plan  and  the  house  thereon  are  part  of  the  land  and 
premises  which  were  comprised  in  and  conveyed  to  the  said 
[John  James]  by  the  said  indenture. 

4.  During  the  said  period  of  years,  the  said  house  and 
premises  coloured  [jfreen]  in  the  said  plan  (being  the  premises 
so  contracted  to  be  sold  as  aforesaid)  were  the  property  of  the 
said  [John  James"]  up  to  the  time  of  his  death  on  the  1st  of 
August  last,  and  he  was  then  seised  of  the  same,  and  the  said 
premises  have  since  the  said  date  been  the  property  of  the  trustees 
of  the  will  of  the  said  [John  James,  deceased],  and  the  said  [John 
James,  deceased]  was,  during  the  whole  of  the  said  period  until 
his  death,  and  his  said  trustees  have  since  his  death,  been  in 
full,  free,  and  undisturbed  possession  and  enjoyment  of  the  said 
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premises,  or  tlie  rents  and  profits  thereof  without  any  acknow- 
ledgment being  given  to  the  best  of  my  belief  to  any  other  person ; 
as  I  know  from  [here  state  any  means  of  knowledge^  e.g,,  that 
the  deponent  has  been  agent  for  the  estate  and  collected  the  rents; 
or  has  acted  as  solicitor  to  owners  and  been  in  constant  communica' 
tion  with  them  and  the  tenants,  or  as  the  case  mag  60]. 

And  I  make  this  declaration  consdentLOusly  believing  the  same 
to  be  true  and  by  virtue  of  the  provisions  of  the  Statutory 
Declarations  Act,  1835  (a). 

(a)  5  ft  6  Wm.  4,  c.  62  ;  Otmyeytatomg  Act,  1881  (44  ft  45  Viet.  0.  41], 
s,  S8. 
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Bond  of  Indemnity  fbom  Vendob  to  Puechaser 
[applicable  to  Cases  where  Title  too  short 
AND  where  Title  Deeds  lost]. 

Know  all  men  bj  these  presents  that  I  [^.  JB,']>  ^^ 
[^c],  am  bound  to  [C  2).],  of  [^c],  in  the  sum 
of  L  [^iwtce  the  loss  which  the  obligee  would 

incur  by  the  failure  of  the  obligor  to  satisfy  the  con'' 
dition'],  to  be  paid  to  the  said  {_C.  2).],  his  heirs, 
executors,  administrators,  or  assigns,  for  which 
payment  I  bind  myself  by  these  presents. 

Sealed  with  my  seal.    Dated  this  day  of  ,  189    . 

Whebeas  by  an  indenture  of  even  date  herewith  and  made 
between  the  said  [^.  J9.]  of  the  one  part  and  the  said  [C  Z>.] 
of  the  other  part,  the  said  [^.  JB.']  conveyed  to  the  said  [_C,  2).] 
all  that  piece  or  parcel  of  land  situate  [^c.]. 

And  whereas  [^state  event  in  consequence  of  which  the  bond  has 
been  required,  thus,  ^*  the  said  [C.  2>.]  has  objected  to  the  title  to 
the  said  premises  commencing  at  too  recent  a  date,"  or  ^*  the 
said  deeds  and  documents  of  title  relating  to  the  said  premises 
-  {if  certain  deeds  only  specify  them  here  or  in  a  schedule)  have  been 
lost  or  mislaid,"  or  as  the  case  may  be^. 

And  whereas  the  said  {_A.  j^.]  has  agreed  to  enter  into  this 
bond  [''in  addition  to  giving  [C  /).]  the  usual  implied  covenants 
for  title,"  or  '<  has  agreed  to  enter  into  this  bond  in  relation  to 
the  said  conveyance,"  or  as  the  case  may  be^. 

Now  the  condition  of  the  above-written  bond  is  such,  that  if 
[here  state  events  thus,  ''  the  hereditaments  expressed  to  be  con- 
veyed by  the  said  indenture  of  even  date  herewith  with  their 
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appurtenances  Bhall  henoeforth  go  and  remain  to  tlie  use  of  the 
said  [C  2).]  in  fee  simple  and  be  peaceably  and  quietly  held  and 
enjoyed,''  or  ''the  said  [A,  J9.],  his  heirs,  executors,  or  administra- 
tors shall  use  his  and  their  best  endeavours  to  find  the  said  deeds 
and  documents  of  title,  and  shall,  in  case  he  or  they  shall  find 
the  same  or  any  of  them,  forthwith  deliyer  the  deeds  and  docu- 
ments whole,  uncancelled,  and  undefaced,  or  in  the  condition  in 
which  the  same  shall  be  found  to  the  said  [C  2).],  his  heirs, 
executors,  administrators,  or  assigns,"  or  ''  the  said  [^.  B,\ 
his  heirs,  executors,  or  administrators  shall  at  all  times 
hereafter  keep  indemnified  the  said  [C  2).],  his  heirs,  exe- 
cutors, administrators,  and  assigns,  and  all  and  every  part 
of  the  premises  by  the  said  indenture  of  even  date  expressed 
to  be  conveyed  respectively  against  all  mortgages,  charges,  and 
incumbrances  whatsoever  in  anywise  affecting  the  said  premises 
or  any  of  them,  or  any  part  thereof,  other  than  incumbrances  to 
be  created  by  the  said  [C  2).],  his  heirs,  executors,  administra- 
tors, or  assigns,  and  against  all  actions,  proceedings,  claims  and 
demands,  costs,  damages,  and  expenses  which  may  be  brought 
or  made  against  him  or  them,  or  which  he  or  they  may  sustain 
or  incur  by  or  by  means  of  any  person  or  persons  who  shall  or 
may  have  or  daim  any  estate,  title,  or  interest  in  or  to  the 
premises  or  any  part  thereof  other  than  persons  claiming  under 
the  said  \_C,  2).],"  or  as  the  case  may  he\  then  the  above- written 
bond  shall  be  void,  otherwise  the  same  shall  be  and  remain  in 
full  force. 

Signed,  sealed,  and  delivered  \ 
in  the  presence  of  . .      I 
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Costs  under  the  Solicitobs'  Remuneration 

Act,  1881. 

The  remimeratioii  of  solicitors  in  respect  of  business  connected 
with  sales,  purchases,  mortgages,  settlements,  and  other  matters 
of  oonyeyancing,  and  in  respect  of  other  non-contentious  business, 
is  now  regulated  by  the  Solicitors'  Bemuneration  Act,  1881  (a), 
and  the  general  order  made  thereunder.  A  solicitor  and  client 
may,  however,  agree  before,  after,  or  in  the  course  of  the  trans- 
action of  any  business  for  the  remuneration  of  the  solicitor  to 
such  amount  and  in  such  manner  as  they  think  fit  {b).  But  this 
will  not  render  valid  an  assignment  to  a  solicitor  in  an  action  of 
the  fruits  of  the  litigation  which  he  is  conducting  (c) ;  such  an 
assignment  being  voidable  imder  the  principle  applied  in  Simpson 
V.  Lamb  {d).  The  agreement  must  be  in  writing  and  signed  by 
the  person  to  be  bound  by  it  or  by  his  agent  («),  but  need  not  be 
signed  by  both  parties  (/).  It  may  be  made  on  terms  that  the 
remuneration  shall  include  or  not  include  the  solicitor's  disburse- 
ments (^). 

Wliere,  under  any  order  for  taxation  of  costs,  such  an  agree- 
ment is  relied  upon  by  a  solicitor,  it  may  be  objected  to  by  the 
dient  on  the  ground  that  it  is  unfair  or  unreasonable,  and  the 
taxing  master  or  other  officer  of  the  Court  may  inquire  into  the 
facts  and  certify  the  same  to  the  Court,  and  the  Court  may  then, 
upon  just  cause  being  shown  for  cancelling  the  agreement  or 
reducing  the  amount  payable  under  it,  order  such  cancellation  or 
reduction  and  give  all  necessaiy  and  proper  directions  for  canying 
the  order  into  effect  (A). 

(a)  44  &  45  Vict.  o.  44.  (e)  44  &  45  Viot  o.  44,  s.  8  (2). 

(b)  Ibid.  8.  8  (1).  (/)   Me  Frape,  ExparU  Ferrett, 
(e)  BaoU  v.  Fre$thy,  24  Q.  B.  D.       (1893)  2  Gh.  284  ;  62  L.  J.  Gh.  473 ; 

619 ;  59  L.  J.  Q.  B.  318.  68  L.  T.  558  ;  41  W.  R.  417  ;  2  R. 

(tt)  7  El.  &  Bl.  84;  26  L.  J.  Q.  B.  411. 

121 ;  28  L.  T.  (O.  S.)  245 ;  5  W.  R.  (^)  44  &  45  Viot.  o.  44,  a.  8  (3). 

227  ;  3  Jur.  (N.  S.)  412.  (h)  Ibid,  8.  8  (21). 
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The  general  order  made  in  pursuance  of  the  Act  came  into 
operation  from  and  after  the  3 let  December,  1882  (t).  It  applies 
to  conveyancing  busmess  commenced  before  but  not  finished 
imtil  after  that  date  {k). 

All  drafts  and  copies  made  in  the  course  of  business,  the 
remuneration  for  which  is  provided  for  by  the  order,  are  the 
property  of  the  client  (/). 

A  solicitor  may  be  allowed  a  proper  additional  remuneratioii 
for  the  special  exertion  in  respect  of  any  business  which  is 
required  to  be  and  is  carried  through  by  special  exertion  in  an 
exceptionally  short  space  of  time  (m). 

A  solicitor  may  accept  from  his  client  security  for  the  amount 
to  become  due  to  the  solicitor  for  business  to  be  transacted  by 
him,  and  for  interest  on  such  amount,  but  so  that  interest  is  not 
to  commence  until  the  amount  due  is  ascertained  by  agreement 
or  taxation  (n). 

A  solicitor  may  charge  interest  at  4  per  cent,  per  annum  on 
his  disbursements  and  costs,  whether  by  scale  or  otherwise,  from 
the  expiration  of  one  month  from  demand  from  the  client  (n), 
and  it  is  not  necessary  for  the  solicitor  to  make  the  claim  for 
interest  at  the  time  of  delivering  his  bill  (o). 

In  cases  where  the  bill  is  payable  by  an  infant,  or  out  of  a 
fund  not  presently  available,  the  demand  may  be  made  on  the 
parent  or  guardian,  or  on  the  trustee  or  other  person  liable  (n). 

Where  the  client  has  died,  the  bill  must  be  delivered  to  his 
legal  personal  representative  {p). 


SOHEDTTLB  I. 

This  schedule  of  the  order  provides  for  the  remuneration  of 
solicitors  for  sales,  purchases,  mortgages,  and  leases  and  agree- 
ments for  leases  other  than  mining  leases  and  agreements 
therefor. 

(i)  a.  O.  r.  1.  (/)  G.  O.  r.  3. 

(k)  JU  Lacey,  26  Ch.  D.  301 ;  63  (m)  Ibid.  r.  6.                              • 

L.  J.  Ch.  287 ;   49  L.  T.  765  ;  32  (n)  Ibid,  r.  7. 

W.  R.  233;  Be  Field,  29  Ch.  D.  608;  (o)  Slair  v.  Cordner,  19  Q.  B.  D. 

64  L.  J.  Ch.  661  ;  62  L.  T.  480  ;   33  616 ;  66  L.  J.  Q.  B.  642 ;  36 W.  R,  109. 

W.  R.  653  ;  49  J.  P.  613  ;  Fleminff  {p)  ReMeMurdo,  (1897)  1  Cii.  119; 

r,  ■  Mardcatlle,    62   L.   T.   861;    33  ^6  L.  J.  Ch.  67  ;  76  L.  T.  676;  46 

W.  R.  776  ;  W.  N.  (1886)  106.  W.  R.  244.  
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The  scale  only  applies  where  the  work  referred  to  ia  the 
sohedule  has  in  .fact  been  done  (q).  But  where  there  was  a 
sub-sale  of  part  of  property  originally  sold,  and  the  original 
transaction  was  carried  out  by  a  oonveyance  of  such  part  by  the 
original  vendor  to  the  sub-purchaser,  and  of  the  remainder  by 
Buoh  vendor  direct  to  the  purchaser,  it  was  held  that  the  solicitor 
had  done  all  that  was  necessary  for  the  completion  of  a  convey- 
ance under  the  original  contract,  and  that  he  was  entitled  to  two 
6cale  fees,  one  on  the  purchase  by  his  dient,  and  the  other  on  a 
sale  by  his  client  (r). 

The  jBcale  has  no  application  to  transactions  respecting  real 
property,  the  title  to  which  has  been  registered  under  the  Land 
Registry  Act,  1862  (*),  the  Declaration  of  Title  Act,  1862(0, 
and  the  Land  Transfer  Acts,  1875  and  1897  (u). 

In  all  cases  to  which  Schedule  I.  would  otherwise  apply,  a 
solicitor  may,  before  undertaking  any  business,  by  writing  under 
his  hand  communicated  to  the  client,  elect  that  his  remuneration 
shall  be  according  to  the  old  system  as  altered  by  Schedule  11. 
to  the  Q-eneral  Order  {x).  The  election  must  be  made  before  the 
solicitor  has  done  any  work  for  which  he  could  charge  if  the 
scale  did  not  apply  (y).  If  the  solicitor  does  not  make  this 
election  Schedule  I.  applies  (x). 

The  remuneration  includes  law  stationer's  charges  and  allow- 
ances for  time  of  the  solicitor  and  his  clerks,  and  for  copying 
and  parchment,  and  all  other  similar  disbursements,  but  does 
not  include  stamps,  counsel's  fees,  auctioneer's  or  valuer's 
charges,  travelling  or  hotel  expenses,  fees  paid  on  searches,  to 
public  officers  on  registrations  or  to  stewards  of  manors,  costs  of 
extracts  from  any  register,  record  or  roll,  or  disbursements 
reasonably  and  properly  paid,  nor  any  extra  work  occasioned  by 
change^  occurring  in  the  course  of  any  business  such  as  the 
death  or  insolvency  of  a  party  to  the  transaction,  nor  is  it  to 
include  any  business  of  a  contentious  character  nor  any  proceed- 
ings in  any  Court  (z). 

{q]  JUllacey,  25  Ch..D.  301 ;  53      Vict.  o.  65  ;  Gt.  0.  r.  1. 

L.  J.  C^.  287 ;  49  L.  T.  765 ;  32          Ix)  G.  O.  r.  6. 

W.  B.  2tS.  W)  ^  ^^^>  34  Ch.  D.  433 ;  56 

(r)'  Be  \Bead,  (1894)  3  Ch.  238  ;  63      L.  J.  Ch.  487 ;  56  L.  T.  6 ;  35  W.  R. 

L.  J.  C^  831 ;   71  L.  T.  189 ;  42      218.;  51  J.  P.  325;  Setter  y.  Heeler, 

W.  R.  601 ;  8  R.  489.  34  Ch.  D.  607  ;  56  L.  J.  Ch.  247 ; 

"  X*r2^**^'^t.  d.  ^7  '  55  L.  T.  862;  35  W.  R.  233;  51 

(V)  26  &  26:yiot.  e.  67.  J.  P.  438. 

(m)  88  &  39  Vict.  c.  87;  60  &  61          («)  a.  0.  r.  4.                 .     .....  >. 
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PIbt  I. — Scale  of  Charges  on  Salei,  Pnrchasei,  and  Morly^^ 

and  Eulei  applicable  fhereto. 

SOALB. 


Vendor*!  lolieitor — 

For  negfotisting  s  sale  of  propertj 

bj  private  oontraot 

For  oondootiDg  a  sale  of  property 

b  J  public  auctioii,  induoing  the 

oonditionB  of  sale — 

When  the  property  is  sold  . . 

When  the   property-  is  not 

sold,  then  on  the  reserved 

price   

[N.B.—A  minimum  charge  of 
£5  to  be  made  whether  a  sale 
is  effected  or  not.] 
For  deducing  title  to  freehold, 
copyhold,  or  leasehold  property, 
and  perusing  and  completing 
conveyance  (including  prepara- 
tion of  contract  or  conditions  of 

sale,  if  any)   

PimliMer*i  iolioitor — 

For  negotiating  a  purchase  of 
propCTty  by  ]private  contract  . . 
For  investigating  title  to  free- 
hold, copyhold,  or  leasehold 
property,  and  preparing  and 
completing  conveyance  (includ- 
ing perusal  and  completion  of 

contract,  if  any)    

Xortgagor'i  iolioitor — 

For  deducing  title  to  freehold, 
copyhold,  or  leasehold  property, 
perusing  mortgage,  and  com- 
pleting   #.....••••«•. 

Xortgagee*s  solieitor — 

For  negotiating  loan  

For  investigating  title  to  free- 
hold, copyhold,  or  leasehold 
property,  and   preparing  and 

completing  mor^ag^ 

Yendor'B  or  mortgagor's  iolioitor — 
For  procuring  execution  and  ac- 
knowledgment of   deed   by  a 
married  woman 


(1.) 


For  the 

lot 
£1,000. 


Per  £100. 

8. 

20 


20 


10 


30 


20 


30 


30 
20 


30 

50 
extra* 


ForthB 
2iuiaiid 

8rd 
£1,000. 


Per  £100. 

8. 

20 


10 


20 


20 


20 


20 
20 

20 


(«.) 


Fort2ie4th 
andeadi 


QXlCftt 

£1,000  up 
to  £10,000. 


Per  £100. 
8.    d, 

10    0 


5    0 


2    6 


Eori 
rabse- 
qnent 
£1,000 
apto 

£100,000.* 


10    0 


10    0 


10     0 


10    0 
b    0 

10    0 


Per  £100. 
9.    d, 

5    0 


2    6 


1    3 


6    0 


5    0 


5    0 


5    0 
2    6 

5    0 


*  Every  tranaaotion  exoeeding  £100,000  to  be  oharged  for  as  if  it  were  for 
£1C0,000. 
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If  a  sale  or  mortgage  w  arranged  partly  hy  the  assistance  of  an 
agent,  the  fee  for  negotiation  is  not  payable  to  the  vendor*  s  or  mort- 
gagee's solicitor.  {He  Withall,  (1891)  3  CA.  8 ;  61  L.  J.  Ch.  14 ; 
64  Z.  T.  704 ;  39  IV.  E.  529.) 

^  solicitor  merely  delivering  a  statement  of  the  leases  under  which 
his  client  holds  is  not  entitled  to  a  fee  for  deducing.  (  WelJby  t. 
Still,  (1894)  3  Ch.  641 ;  63  Z.  /.  Ch.  931 ;  71  L.  T.  426;  48  W. 
jB.  73  ;  8  R.  668.) 

Freehold  includes  an  advowson.  {Ee  Eamshaw-Wall,  (1894) 
3  Ch.  156;  63  L.  J.  Ch.  836;  71  L.  T.  173;  42  W.  E.  567; 
8  E.  558.) 

**IiOan"  means  mortgage;  where,  therefore,  there  is  no  actual 
advance  of  motley,  hut  moneys  are  secured,  the  scale  applies. 
{ITArcy  to  White,  31  L.  E.  Ir.  142.) 


ETJLES. 


1.  The  commission  for  deducing  title  and  perusing  and  com- 
pleting conveyance  on  a  sale  by  auction  is  to  be  chargeable  on 
each  lot  of  property,  except  that  where  a  property  held  under 
the  same  title  is  divided  into  lots  for  convenience  of  sale,  and  the 
same  purchaser  buys  several  such  lots  and  takes  one  conveyance, 
and  only  one  abstract  is  delivered,  the  commission  is  to  be 
chargeable  upon  the  aggregate  prices  of  the  lots. 

2.  The  commission  on  an  attempted  sale  by  auction  in  lots  is 
to  be  chargeable  on  the  aggregate  of  the  reserved  prices.  When 
property  ofPered  for  sale  by  auction  is  bought  in  and  terms  of 
sale  are  afterwards  negotiated  and  arranged  by  the  solicitor,  he 
is  to  be  entitled  to  charge  commission  according  to  the  above 
scales  on  the  reserved  price  where  the  property  is  not  sold,  and 
also  one  half  of  the  commission  for  negotiating  the  sale.  When 
property  is  bought  in  and  afterwards  offered  by  auction  by  the 
same  solicitor,  he  is  only  to  be  entitled  to  the  scale  for  the  first 
attempted  sale ;  and  for  each  subsequent  sale  inefPectually 
attempted  he  is  to  charge  according  to  the  present  system,  as 
altered  by  Schedule  11.  hereto.  In  case  of  a  subsequent  effectual 
sale  by  auction,  the  full  commission  for  an  effectual  sale  is  to  be 
chargeable  in  addition,  less  one  half  of  the  commission  previously 

J.  CO 
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allowed  on  the  first  attempted  sale.  The  provisions  of  this  rule 
as  to  commission  on  sales  or  attempted  sales  by  auction  are  to  be 
subject  to  Eule  II. 

Where  property  was  offered  /or  sale  by  auction^  then  withdrawn 
and  sold  the  same  day  by  private  contract^  held  that  the  vendor's 
eolicitor  was  entitled  to  charge /or  conducting.  {Re  Becky  24  Ch,  D, 
608  J  52  L.  /.  Ch.  815 ;  49  L.  T.  95 ;  31  W.  R.  910.) 

3.  Where  a  solicitor  is  concerned  for  both  mortgagor  and 
mortgagee,  he  is  to  be  entitled  to  charge  the  mortgagee's  solici- 
tor's charges  and  one-half  of  those  which  would  be  allowed  to 
the  mortgagor's  solicitor  up  to  5,000/.,  and  on  any  excess  aboye 
5,000/.,  one-fourth  thereof. 

4.  If  a  solicitor  peruses  a  draft  on  behalf  of  several  parties 
having  distinct  interests,  proper  to  be  separately  represented,  he 
is  to  be  entitled  to  charge  2/.  additional  for  each  such  party  after 
the  first. 

5.  Where  a  pariy,  other  than  the  vendor  or  mortgagor,  joins 
in  a  conveyance  or  mortgage,  and  is  represented  by  a  separate 
solicitor,  the  charges  of  such  separate  solicitor  are  to  be  dealt 
with  under  the  old  system  as  altered  by  Schedule  11.  hereto. 

6.  Where  a  conveyance  and  mortgage  of  the  same  property 
are  completed  at  the  same  time,  and  are  prepared  by  the  same 
solicitor,  he  is  to  be  entitled  to  charge  only  half  the  above  fees 
for  investigating  title  and  preparing  the  mortgage  deed  up  to 
5,000/.,  and  on  any  excess  above  5,000/.,  one-fourth  thereof,  in 
addition  to  his  full  charges  upon  the  purchase-money  and  his 
commissions  for  negotiating  (if  any). 

7.  Fractions  of  100/.,  under  50/.,  are  to  be  reckoned  as  501 
Fractions  of  100/.,  above  50/.,  are  to  be  reckoned  as  100/. 

Where  property  is  sold  in  lots  the  commission  is  chargeahle  on 
the  total  amount  realized  by  the  sale^  though  the  lots  be  held  under 
different  titles  and  sold  to  different  purchasers.  {Re  Onward 
Building  Society,  (1893)  1  Q.B.  16;  62  L.  J.  Q,  B.  80  ;  68  L.  T. 
443 ;  41  W.  R.  107  ;  57  /.  P.  439.) 

8.  Where  the  prescribed  remuneration  would  but  for  this 
provision  amount  to  less  than  5/.,  the  prescribed  remuneration 
shall  be  5/.,  except  on  transactions  under  100/.,  in  which  cases 
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the  remimeration  of  the  solicitor  for  the  vendor,  parchaser, 
mortgagor  or  mortgagee,  is  to  be  3/. 

9.  Where  a  property  is  sold  subject  to  incumbrances,  the 
amount  of  the  incumbrances  is  to  be  deemed  a  part  of  the 
purchase-money,  except  where  the  mortgagee  purchases,  in 
which  case  the  charge  of  his  solicitor  shall  be  calculated  upon 
the  price  of  the  equity  of  redemption. 

This  rule  applies  to  the  case  of  a  sale  hy  a  second  mortgagee 
under  his  power  of  sale,  {Fortescue  v.  Mercantile  Bank  of  London, 
(1897)  2  Q.  J9.  236 ;  66  L.  J.  Q.  B.  591 ;  76  L.  T.  645 ;  45  JV.  R. 
529.) 

10.  The  above  scale  as  to  mortgages  is  to  apply  to  transfers  of 
mortgages  where  the  title  is  investigated,  but  not  to  transfers 
where  the  title  was  investigated  by  the  same  solicitor  on  the 
orig^al  mortgage  or  on  any  previous  transfer ;  and  it  is  not  to 
apply  to  further  charges  where  the  title  has  been  so  previously 
investigated.  As  to  such  transfers  and  further  charges,  the 
remuneration  is  to  be  regulated  according  to  the  present  system 
as  altered  by  Schedule  II.  hereto.  But  the  scale  for  negotiating 
the  loan  shall  be  chargeable  on  such  transfers  and  further 
charges  where  it  is  applicable. 

11.  The  scale  for  conducting  a  sale  by  auction  shall  apply 
only  in  cases  where  no  commission  is  paid  by  the  client  to  an 
auctioneer.  The  scale  for  negotiating  shall  apply  in  cases  where 
the  solicitor  of  a  vendor  or  purchaser  arranges  the  sale  or 
purchase  and  the  price  and  terms  and  conditions  thereof,  and  no 
commission  is  paid  by  the  client  to  an  auctioneer  or  estate  or 
other  agent.  As  to  a  mortgagee's  solicitor,  it  shall  only  apply 
to  cases  where  he  arranges  and  obtains  the  loan  from  a  person 
for  whom  he  acts.  In  case  of  sales  imder  the  Lands  Glauses 
Consolidation  Act,  or  any  other  private  or  public  Act  under  which 
the  vendor's  charges  are  paid  by  the  purchaser,  the  scale  shall 
not  apply. 

The  effect  of  this  rule  is  not  to  deprive  the  solicitor  of  all  remune- 
ration  for  work  done  in  the  conduct  of  a  sale  by  auction  when  the 
auctioneer's  commission  is  paid  by  the  client.  In  such  case  he  is 
entitled  to  be  paid  for  his  work  according  to  the  old  system  as 
altered  by  Sched,  II,  {Parker  v.  Blenkhom,  14  App,  Ca.  1 ;  58 
Z.  /.  Q.  B.  209;  59  L,  T,  906 ;  37  W.  R.  401.) 

cc2 
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12.  In  cases  where,  under  the  preyioos  portion  of  this  Sche- 
dule, a  solicitor  would  be  entitled  to  charge  a  commission  for 
negotiating  a  sale  or  mortgage,  or  for  conducting  a  sale  by 
auction,  and  he  shall  not  charge  such  commission,  then  he  shall 
be  entitled  to  charge  the  rates  allowed  in  the  first  column  on  all 
transactions  up  to  2,000/.,  and  to  charge  in  addition  those 
allowed  bj  the  second  column  on  all  amounts  above  2,000/.,  and 
not  exceeding  5,000/.,  and  further  to  charge  those  allowed  by 
the  third  column  on  all  amounts  above  5,000/.  and  tiot  exceeding 
50,000/.,  instead  of  the  rates  allowed  up  to  the  amounts  men- 
tioned in  those  columns  respectively. 

Pabt  n.— (i^»r*/  Scale.) 

Scale  of  Charges  as  to  Leases,  or  Agreements  for  Leases,  at 
Back  Bent  (other  than  a  Mining  Lease,  or  a  Lease  for 
Building  Purposes,  or  Agreement  for  the  same). 

Le88or*B  solicitor  for  preparing,  settUng,  and  completing  lease  and 
oonnteipart : — 

{7/.  lOs.  per  cent,  on  the 
rental,  but  not  leas  in  any 
case  than  5/. 

/  7/.  10«.  in  respect  of  the  fint 

Where  the  rent  exceeds  100/.  and  does  1      100/.  of  rent,  and  2L  lOf. 

not  exceed  600/.  .        .  j     in  respect  of  each  subse- 

\     quent  100/.  of  rent. 

7/.  10«.  in  respect  of  the  fint 
100/.  of  rent,   2/.   lOi.  in 

Wh«  the  rent  exoerf.  600/.        .       .\     '^^t  miJZ  fl. 

in  resj^ct  of  every  subse- 
quent 100/. 

Lessee's  solicitor  for  perusing  draft  and  (  One-half  of  the  amount  pay- 
*  completing (     able  to  the  lessor's  solioitor. 

Negotiations  which  lead  up  to,  and  the  preparation  of  the  agreement 
which  may  precede^  an  actual  lease  are  included  in  the  scale  fee  and 
cannot  be  separately  charged  for  {Re  Emanuel  and  Simmonds, 
33  Ch.  2).  40;  65  Z.  /.  Ch.  710;  65  Z.  T.  79;  34  W.  R.  613; 
51  /.  P.  22 ;  Savery  v.  Enfield  Local  Boards  (1893)  A.  C  218; 
62  Z.  /.  Ch.  674;  68  Z.  T.  722;  42  W.  R.  33;  1  R.  160); 
hut  negotiations  carried  on  with  persons  other  than  the  person  to 
whom  the  lease  is  eventually  granted  are  not  covered  by  the  scale. 
{Re  Martin,  41  Ch.  D.  381  ;  58  Z.  /.  Ch.  478;  60  Z.  T.  555; 
37  W.  R.  497.)     Where  a  form  of  lease  has  been  settled  the  seals 
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charges  do  not  apply  to  subsequent  leases  following  that  form. 
{Wellhy  V.  Still,  (1894)  3  Ch.  641  ;  63  Z.  /.  Ch.  931  ;  71  Z.  T, 
426  ;  43  W.  R.  73 ;  8  R.  658.) 

The  scale  applies  to  agreements  for  tenancy  for  less  than  three 
years.  {Re  Negus,  (1895)  1  Ch.  73;  64  Z.  /.  Ch.  79;  71  Z.  T. 
716;  43  W.R.6S;  13  A  85.) 


(Second  Scale.) 

Scale  of  Charges  as  to  Conveyancee  in  Fee,  or  for  any  other 
Freehold  Estate,  Beserving  Bent,  or  Bnilding  Leases 
Besermg  Bent,  or  other  Long  Leases  not  at  Back 
Bent  (except  Mining  Leases)  or  Agreements  for  the  same 
respectiyely. 

Yendor's  or  lessor's  solicitor  for  preparing,  settling,  and  com- 
pleting oonyeyanoe  and  duplicate,  or  lease  and  oonnterpart : — 


Amount  of  Annual  Bent. 


Where  it  does  not  exoeed  61, 
Where  it  exceeds  61,,  and  does 
not  exceed  50/. .... 

Where  it  exceeds  50/.,  bnt  does 
not  exoeed  160/. 

Where  it  exceeds  150/. . 


Amonnt  of  Bemiine»tlon. 


6/. 

The  same  payment  as  on  a  rent  of  61,, 

and  also  20  per  cent,  on  the  excess 

beyond  61, 
The  same  payment  as  on  a  rent  of  50/., 

and  10  per  cent,  on  the  excess  beyond 

60/. 
The  same  payment  as  on  a  rent  of  150/., 

and  5  per  cent,  on  the  excess  beyond 

150/. 


Where  a  varying  rent  is  payable,  the  amount  of  annual  rent  is 
to  mean  the  largest  amount  of  annual  rent. 

Purchaser's  or  lessee's  soUcitor  for  perns-  )  ^Xu^if  ^l  ""^^1^^ 
ing  draft  and  completing       .       ^™.       f^or'^eoMtJ."''' '   "^ 


Bnles  applicable  to  Part  II.  of  Schedule  I.  as  to  all  Leases  tor 
Conveyances  at  a  Bent,  or  Agreements  for  the  same, 
other  than  Mining  Leases  and  Agreements  therefor. 

1 .  Where  the  vendor  or  lessor  f  umifihes  an  abstract  of  tifle,  it 
is  to  be  charged  for  according  to  the  present  system  as  altered  by 
Schedule  II. 
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2.  Where  a  solicitor  is  concerned  for  both  yendor  and  pur- 
chaser, or  lessor  and  lessee,  he  is  to  charge  the  vendor's  or  lessor's 
solicitor's  charges,  and  one  half  of  that  of  the  purchaser's  or 
lessee's  solicitor. 

3.  Where  a  mortgagee  or  mortgagor  joins  in  a  convejance  or 
lease,  the  Tender's  or  lessor's  solicitor  is  to  charge  1/.  Is,  extra. 

4.  Where  a  party  other  than  a  vendor  or  lessor  joins  in  a  con- 
veyance or  lease,  and  is  represented  by  a  separate  solicitor,  the 
charges  of  such  separate  solicitor  are  to  be  dealt  with  under  the 
old  system  as  altered  by  Schedule  II. 

5.  Where  a  conveyance  or  lease  is  partly  in  consideration  of  a 
money  payment  or  premium,  and  partly  of  a  rent,  then,  in  addi- 
tion to  the  remuneration  hereby  prescribed  in  respect  of  the  rent, 
there  shall  be  paid  a  further  sum  equal  to  the  remuneration  on 
a  purchase  at  a  price  equal  to  such  money  payment  or  premium. 

This  rule  applies  even  though  no  (abstract  of  the  lessor's  title  has 
been  furnished  to  the  lessee.  {Re  Robson,  45  Ch.  Z).  71 ;  59  Z.  /. 
Ch.  627 ;  63  Z.  T.  372 ;  38  W.  R.  556.) 

A  lessor's  solicitor  is  not  entitled  to  charge  a  further  fee  for 
negotiating  in  addition  to  the  scale  fee  in  respect  of  rent,  {Re  Horn 
and  Francis,  (1896)  2  Ch.  797;  66  Z.  /.  Ch.  15;  75  Z.  T,  370; 
46  W.  R.  72.) 

6.  Fractions  of  5/.  are  to  be  reckoned  as  5/. 


SCHEDULE  n. 

[7n  respect  of  all  business  the  remuneration  for  which  is  not 
prescribed  by  Schedule  /.,  the  remuneration  is  to  be  regulated  by  the 
old  system  as  altered  by  Schedule  II,~\ 

Instmctiona  for,  and  drawing  and  perusing  Deeds,  Wills  and 

other  Documents. 

Such  fees  for  instructions  as,  having  regard  to  the  care  and 
labour  required,  the  number  and  lengths  of  the  papers  to  be 
perused,  and  the  other  circumstances  of  the  case,  may  be  fair  and 
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reasonable.    In  ordinary  oases,  as  to  drawing,  &c.,  the  allowanoe 
shall  be — 

For  drawing     .  .2$.  per  folio. 

For  engrossing     .  .    .    8(/.  „      „ 

For  fair  copying  ,    4d.  „ 

For  perusing  .    ,    U.  „ 


9f 
tt 


Attendaaoes. 
In  ordinary  oases 10«. 

In  extraordinary  cases,  the  taxing  master  may  increase  or 
diTninish  the  above  charge  if  for  any  special  reasons  he  shall 
think  fit. 

Abstracts  of  Title  (where  not  coYcred  by  the  above  scales). 

Drawing  each  brief  sheet  of  8  folios  .     6«.  Sd. 
Fair  copy Ss,  4d, 

Jonmeys  from  Home. 

In  ordinary  cases  for  every  day  of  not 
less  than  7  hours  employed  on  busi- 
ness or  in  travelling        .        .        ,51.  58, 

Where  a  less  time  than  7  hours  is  so 
employed,  per  hour     .        .        ,    ,     158, 

In  extraordinary  cases,  the  taxing  master  may  increase  or 
diminish  the  above  allowance  if  for  any  special  reasons  he  shall 
think  fit. 

Schedule  II,  ie  not  exhaustive,  But  provides  only  in  respect  of 

certain  matters  a  change  in  the  actual  amount  of  charges  to  be  made. 

It  leaves  untouched  a  very  large  class  of  business  which  is  to  be  paid 

for  according  to  the  old  system.     {Parker  v.  Blenkhorn,  14  App, 

Ca.  1;  58  Z.  /.  Q.  B,  209 ;  59  Z.  T.  906  ;  37  W,  i?.  401.) 

Abstracts  of  title  are  not  included  in  the  words  *^  other  documents*^ 
in  Schedule  II,  The  charge  for  perusing  abstracts  is  6s,  Sd,  for 
three  brief  sheets  of  eight  folios  each  {Re  Parker,  29  C%.  Z).  199 ; 
64  Z.  /.  Ch.  959;  52  Z.  T.  686  ;  33  JV.  P,  541) ;  but  it  includes 
a  case  for  the  opinion  of  counsel,  and  the  practice  of  the  taxing 
masters  to  allow  a  fee  of  only  Is,  per  folio  as  the  ordinary  fee  for 


392  Appendix  E. 

the  draujtng  in  such  a  ease  is  ujrong.  {Re  Mahon,  (1893)  I  Ch, 
607 ;  62  Z.  /.  Ch.  448 ;  68  Z.  T.  189  ;  41  W.  E.  257.) 
t  An  attendance  of  a  solicitor /or  a  merely  formal  purpose^  such  as 
delivering  papers  at  counseVs  chambers^  is  not  an  attendance  within 
the  meaning  of  Schedule  II,  ^  and  the  practice  of  taxing  masters 
to  allow  a  fee  of  ds.  4d,  for  such  attendance  is  correct,  {He  Mahon, 
(1893)  1  Ch.  507  ;  62  L.  J.  Ch.  448 ;  68  L.  T.  189 ;  41  W.  E. 
257.) 

The  extraordinary  cases  referred  to  in  Schedule  II.  are  not  only 
more  difficulty  hut  also  less  difficulty  cases  than  the  average  ;  hut  the 
discretion  of  the  taxing  master  must  only  he  exercised  for  special 
reasons.  {Be  Mahon,  (1893)  1  Ch.  607  ;  62  L.  J.  Ch.  448 ;'  68 
L.  T.  189 ;  41  W.  R.  267.) 
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inquiry  as  to  whether  vendor's  predecessor  in  title  was. .     1  ....  23 

husband  of  vendor's  predecessor  in 

title  was 3  ....  23 

naturalization  of  ,  to  be  proved 2  ....  23 
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ALIENATION, 

determination  of  estate  thxongh > 2  ....  22 

8  ....  22 

evidence  required  of  determination  of  estate  through    . .     1  ....  22 

ALTERATION  OF  DEED —  ....  100 

ANNUITANT, 

death  of,  to  be  proved • 1  ....  53 

receipt  of  legal  personal  representative  of,  required  ....    6  ....  28 

succession  duty  payable  on  death  of ,  to  be  commuted  . .    8  ....  96 

to  join  in  conveyance    •  • » 6  ....  63 

whether  alive  or  dead • 7  ....  28 

ANNUITY, 

apportionment  of   8  ....  28 

1  ....  S3 

2  ....  33 

certificate  of  Board  of  Trade  declaring  land  freed  from, 

required  ., 3  ....  28 

land  subject  to  be  freed  from • 1  ....  27 

order  for  redemption  of,  to  be  abstracted 4  ....  28 

proof  of  payment  of 4  ....  63 

receipt  for  last  payment  of,  required 2  ....  28 

receipt  of  legal  personal  representative  of  annuitant  for 

apportioned  part  of,  required 6  ....  28 

release  of,  on  application  under  Conveyancing  Act    ....    6  ....  28 

ANTICIPATING,  where  vendor  restrained  from 1  ....  29 

ANTICIPATION,  order  binding  mortgagor's  interest  not- 
withstanding restraint  on,  to  be  obtained 2  ....  29 

APPOINTMENT, 

deed  of,  before  Lord  St.  Leonards' Act..... 1  ....  32 

deed  releasing  power  of  revocation  of,  not   properly 

attested    4  ....  32 

release  of  power  of,  required • , 2  ....  32 

whether  power  of,  ever  exercised  •  • 8  ....  32 

APPORTIONMENT, 

of  annuity 8  ....  28 

1  ....  33 

2  ....  38 

of  current  outgoings 22  ....  372 

of  customary  rent —  ....  33 

of  purchase-money  on  sale  of  gavelkind —  ....  150 

1  ....  158 

of  quit  rent • 10  ....  75 

of  rent • 4  ....  33 

of  tithe  rentcharge • 2  ....  320 
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ASSENT, 

of  legal  personal  representative  to  beqaest 2     ....  136 

2     ....  187 

16     ....  372 

of  legal  personal  representative  to  devise •• 6     ....  63 

ASSIGNMENT  of  lease,  consent  to 6     ....  83 

ATTORNET,  POWER  OF, 

before  Ckmveyanoing  Act,  1882 1     ....  17 

not  made  irrevocable  for  fixed  time 2     ....  17 

BANKRUPTCT, 

appointment  of  trustee  in    1     ....  88 

concurrence  of  trustee  in,  required  -  • 2     ....  88 

convejance  executed  after  act  of    8     ....  38 

discharge,  evidence  of 4     ....  38 

of  vendor  before  completion 1     ....  340 

BIRTH,  proof  of 1     ....  40 

BOROUGH-ENGLISH, 

evidence  as  to  custom    2     ....  40 

evidence  required  that  vendor  was  heir  according  to  the 

custom  of 1     ....  40 

BUILDING  ESTATE,  property  forming  part  of    1     ....  271 

2     ....  271 

BUILDING  LINE,  evidence  required  that  covenants  as  to, 

have  been  observed 8     ....  82 

BUILDING  SOOTETT, 

certificate  of  incorporation  of ,  to  be  produced 1     ....  46 

6     ....  236 

instrument  of  dissolution  of ,  to  be  abstracted  .  • 6     ....  46 

mortgage  to,  by  whom  paid  off 2     ....  46 

unincorporated 4     ....  46 

winding-up  of,  by  order  of  County  Court,  evidence  as  to 

jurisdiction  required  • .  • 8     ....  46 

BURIAL  GROUND,  disused   —     ....  47 

CESTUI  QUE  VIE,  proof  required  that  he  is  living 1     ....  198 

(Tff^riTJ-S  (2173?  FIF,  proof  required  that  all  are  living....    2     ....  199 

CHARGES,  statutory,  inquiry  as  to    —     ....  178 

~^     ....  2 1 8 

21     ....  372 

CHARGING, 

inquiry  as  to  exercise  of  i>ower  of 8     ....  32 

release  of  power  of,  required  2    ,,.,  32 
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CHARITY,  enrolment  of  conyeyanoe  to  tnisteeB  of 8  ....  236 

CHARITY  COMMISSIONERS,  oonaent  of 2  ....  236 

CLASS,  asoertainment  of 2  ....  343 

COMMON,  rightB of 7  ....  117 

COMPANY, 

certificate  of  inooiporation  to  be prodooed  1  .•..  6$ 

4  ....  236 

not  formed  for  acquisition  of  gain 2  ....  66 

unregistered    8  ....  66 

whether  incorporated  with  power  to  liold  land  in  mortmain  1  ....  236 

COMPENSATION,  completion  without  prejudice  to  right  to  —  ....  323 

CONSENT, 

of  landlord  to  assignment  required 6  ....  88 

to  marriage,  proof  of,  required —  ....  208 

CONSOLIDATION,  inquiry  with  a  Tiew  to  prevent    —  ....  63 

CONTINGENT  INTEREST,  policy  of  assurance  required 

on  mortgage  of 1  ....  842 

CONTINGENT  REMAINDER,  faUuie of —  ....  65 

CONVICT,  administrator  of  property  of —  ....  70 

COPARCENERS,  property  Tested  in ~  ....  72 

COPYHOLDS, 

custom  as  to  curtesy 4  ....  74 

descent  to  be  proved  by  certificate  of  steward 

of  manor 8  ....  76 

entail    2  ....  74 

freebenoh 8  ....  74 

8  ....  110 

fines  and  heriots 1  ....  74 

leases 7  ....  76 

waiste  lands • 9  ....  75 

entry  of  satisfaction  of  mortgage  of 6  ....  76 

forfeiture  of,  events  entitling  lord  to 6  ....  76 

quit  rent,  apportionment  of,  to  be  proved 10  ....  75 

inquiry  as  to    • 11  ....  75 

titie  to,  before  enfranchisement,  required 1  ....  119 

COUNTERPART  OF  LEASE.    See  Lsase,  Countbbpast  of. 

COUNTY  COURT,  sale  by   —  ....  8 

8  ....  242 


» I 
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Beqniution  Fftge 
COVENANT, 

as  to  elevation  and  bnilding  line,  evidenoe  of  obserrance 

of,  required 8  ....  82 

breach  of,  inquiry  as  to  knowledge  of  vondor  orchis  soli- 
citors      " Id  ....  189 

liability  of  assignee  of  part  of  leaseholds  to  perform  ....    6  ....  188 
restrictiye.    See  Rbstbiotiys  Covenjlsts. 

to  make  footpath,  whether  oompHed  with    6  ....  82 

to  use  house  as  priyate  dweUing-house  onlj    7  ....  82 

2  ....  126 
CURTESY, 

oonourrenoe  of  widower  entitled  ^    1  ....  84 

cuistom  as  to • 4  ....  74 

tenant  by,  selling  under  Settled  Land  Acts 8  .,..  84 


CUSTOMARY  RENT, 

apportionment  of   8 

incorrect  statement  of,  in  particulars    8 

DATE,  left  blank  in  original  deed 2 

DATES,  inconsistency  of    1 

DEATEC, 

of  tenant  in  tail  without  issue 8 

of  vendor,  before  completion 2 

proof  of 1 

8 

without  heirs,  proof  of,  required    — 

is^ue,  proof  of,  required  8 

DEBENTURES, 

copy  of,  required,  and  trust  deed  to  be  abstracted 1 

whether,  become  enforceable  • 2 

DEBT,  proof  of  payment  of,  required 8 

DEBTS, 

funeral  expenses  and  legacies,  payment  of 6 

proof  of  payment  of,  required 1 

DEED,  alteration  of    — 

DETERMINATION  of  prior  estate,  evidence  required  as  to  1 

DIMENSIONS  incorrect 4 

DISCLADiER, 

of  lease  by  trustee  in  bankruptcy 2 

of  trust    ••••###■•«•# (fl t •••••••••••••••  ••• ••••  1 


33 
244 

85 
85 


126 

340 

40 
40 

130 

126 


99 
99 

53 


273 
136 

100 

22 

244 

105 
104 
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DISENTAILING  ASSURANCE, 

enrolment  of   • 1  ....  120 

1  ....  125 

entry  of,  on  court  roUfl 4  ....  126 

not  enrolled 2  ....  120 

2  ....  205 

DISTRINGAS, 

authority  to  inquire  as  to    1  ....  106 

title  of  person  who  has  obtained,  to  be  shown .15  ....  274 

DIVORCE,  variation  of  settlement  on —  ....  107 

DOWER, 

any  wife  entitled  to • 4  ....  371 

on  intestacy 2  ....  109 

property  not  conveyed  to  uses  to  bar 1  ....  109 

DRAINS,  whether  made 6  ....  188 

EASEMENTS, 

inquiry  as  to 1  ....  116 

2  ....  116 

20  ....  863 

20  ....  372 

in  respect  of  overhead  wire 6  ....  117 

not  disclosed  in  particulars 2  ....  244 

where  property  severed 6  ....  117 

ELEVATION,  evidence  required  that  covenants  as  to,  have 

been  observed 8  ....  82 

ENFRANCHISEMENT, 

receipt  for  consideration  money  on 2  ....  119 

title  to  copyholds  prior  to 1  ....  119 

mines  and  minerals  required 3     ....  H^ 

ENLARGEMENT  of  long  term    7     ....  188 

8     ....  188 

ENROLMENT, 

of  conveyance  to  charity 8     ....  236 

of  disentailing  assurance 1     ....  120 

1  126 

where  not  within  six  months •  • 2     ....  120 

2  ....  205 

ENTAIL, 

deed  creating,  to  be  abstracted  3     • .  • .  276 

to  be  barred    1     ....  120 

ESTATE,  amount  realized  by  testator's  real 4     ....  273 

ESTATE  DUTY,  receipt  for,  required    6     ....  97 

6    ....  97 

ESTOPPEL,  legal  estate  by —    ....  132 
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EXCHANGE  under  Indosure  Acts,  title  to  land  exchanged 

required 8  ....  156 

FAMILY,  pedigree  showing  state  of,  required 2  ....  40 

TEMB  COVEET.    See  TVfAKTiTTn)  WoiLiir. 

FEOFFMENT  by  infant    —  ....  HO 

—  ....  1.50 

1  ....  168 

FIDTJOIABY  RELATIONSHIP,  ooncurrenoe  of  person  on 

whose  application  transaction  is  voidable,  required.. . .  —  ....  142 

FINE, 

coTenant  to  levy 1  ....  143 

levied  by  tenant  in  tail  in  remainder 2  ....  143 

FIBE  INSURANCE  POLICIES, 

production  of • 1  ....  82 

8  ....  188 

to  be  held  in  trust  for  purchaser    —  ....  164 

8  ....  188 

24  ....  372 

FISHING,  rights  of    8  ....  117 

FIXTURES  1  ....  145 

ornamental 2  ....  145 

trade    8  145 

FREEBENCH,  custom  as  to 3  ....  74 

8  ....  110 

FRIENDLY  SOCIETY, 

rules  of    1  ....  148 

amount  of  land  held  by    2  ....  149 

FURTHER  ADVANCES,  property  settled  since  mortgage  9  ....  230 

GAVELKIND,  land  subject  to  custom  of ~  ....  150 

GROUND  RENT, 

power  of  trustees  to  purchase • 3  ....  152 

last  receipt  for,  and  to  whom  payable  23  ....  372 

whether  payable  by  tenant  for  life     8  ....  187 

HEIR-AT-LAW,  whether  person  was    2  ....  102 

« HEIRS,"  absence  of  word 1  ....  139 

2  ....  139 

HUSBAND  AND  WIFE,  and  third  party,  conveyance  to . .  —  ....  316 
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IDENTnT, 

evidenoe  of,  of  parcels  • 4  ....  153 

6  ....  163 
e  ....  153 

7  ....  IW 
1  ....  361 
9  ....  371 

eridence  of,  of  penons •  •  •    1  ....  153 

8  ....  153 

8  ....  153 
1  ....  273 
6  ....  871 

whero  name  of  street  altered  9  ....  153 

where  nmnber  of  street  altered 8  ....  153 

10  ....  153 

INOLOSURE  ACTS, 

award  iinder,  proof  of  intereet  of  applicant  reqoiied  ....    8  ....  156 

award  under,  proof  of  regularity  required   4  ....  156 

exchange  under , 8  «...  156 

INGLOSUBE  AWARD,  title  of  land  in  respect  whereof 

land  contracted  to  be  sold  was  allotted,  required   ....     1  ....  156 

INGUMBBANOEB,  eonsent  of,  to  sale,  required 8  ....  296 

INFANT, 

apportionment  of  purchase-money  on  sale  of  gavelkind  by  -^  . .  •  •  150 

receipt  of  purchase-money  on  feo£Ement  by —  ....  HO 

INSANITY, 

of  predecessor  in  title   • 1  ....  163 

of  tenant  for  life • 8  ....  163 

of  tenant  for  life,  order  of  Court  to  be  abstracted  ,....•    8  ....  1^3 

INSUFFICIENTLY  stamped  documents.    See  Stamps. 

INSURANCE, 

ag^ainst  fire,  policies  to  be  produced 1  ....  83 

9  ....  188 

policy  to  be  held  in  trust  for  purchaser  ....  —  ....  164 

9  ....  188 

84  ....  372 

on  life  of  mortgagor  of  life  estate 8  ....  199 

on  life  of  vendor  of  life  estate 4  ....  199 

INTESTACY,  proof  of ,  required    1  ....  166 

8  ....  166 

INTESTATES'  ESTATES  ACT,  chargeunder —  ....  167 

ISSUE, 

giftto  1  ....  168 

gift  to,  after  life  estate 8  ....  168 

proof  of  death  without,  required 8  . .  •  •  125 
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JOINT  A(XX)m7T  CLAUSE,  alMenoe  of 7  ....  280 

10  ....  872 

JOI27T  TENAN07,  wbeiher  severed 2  ....  171 

JOLNT    TENAirrS  paying  paxehafe-numey   unequally, 

tenants  in  oommon  in  equity  ...•••.....  • 1  ••..  171 

JOHTTRESS,  conconenoe or  proof  of  death  of —  ....  171 

JUDGMENT, 

not  properly  abetraotod 11  ....  862 

registered    —  ....  174 

JUDICIAL  SEPABATION  OfiDEB  to  be  abstracted  ....  —  ....  176 

IaAXD  TAX, 

inquiryasto  2  ....  178 

19  ....  862 

19  ....  372 

sale  free  from  ••••••.•• 1  ....  178 

IiANDLOBD, 

consent  of,  to  assignment,  required  .  •  • • .  • . .    5  ....  83 

name  and  address  of ,  required    ..•• 18  ..••  189 

28  ....  872 
LEAfiE, 

abstract  in  chief  of,  required •  •  • 2  ....  198 

15  ....  872 

ooimterpart  of,  to  be  handed  orer 2  ....  151 

7  ....  361 
17  ....  876 

inqoirywhethernotice  to  determine,  given 4  ....  188 

mentioned  in  indenture,  particulars  asto .12  ....  862 

to  be  abstracted 18  ....  862 

LEASEHOLDER,  name  of,  on  purchase  of  ground  rent. .. .     1  ....  161 

LEGACIES  charged  on  real  estate,  evidence  of  payment  of, 

required 2  ....  63 

8  ....  63 
6  ....  871 

LEGACT  DUTT,  receipt  for    8  ....  273 

LEGAL  ESTATE, 

devolution  of,  upon  death  of  mortgagee  , 1  ....  220 

8  ....  220 

outstanding,  to  be  got  in 2  ....  128 

—  ....  146 

1  ....  190 

2  ....  190 
8  ....  205 
2  ....  261 

J.  D  D 
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LEGAL  PERSONAL  BEFBESENTATIVE.  Sm^jbbboujl 


LIEN, 

for  breach  of  trust 4  ....  196 

inqtury- whether  land  free  from  former  ▼endot'B   ...••.•    1  .«••  196 

oftnuteee   2  ....  196 

8  ....  196 

LIFE  INTEREST, 

insuranoe  required  on  mortgage  of    •    8  ....  199 

inaoranoe  required  on  sale  of • 4  ....  199 

LIGHT,  right  to  8  ....  11« 

LIMITATION, 

of  copyholds,  words  of S  ....  139 

of  leaseholds  inUr  viwa  hj  way  of  use,  void —  ....  136 

of  rentoharg^,  words  of •     1  ....  139 

LOSS, 

of  title  deed 1  ....  207 

oftitiedeeds 2  ....  207 

LUNACY.    See  JsBAJxm. 

MANSION  HOUSE,  sale  of  principal 8  ....  296 

MARRIAGE, 

proof  of   1  ....  40 

proof  of  consent  to    •  • • —  ....  208 

MARRIED  WOMAN, 

married  before  Married  Women's  Ftopertj  Act,  1883, 

concurrence  of  husband  required   1  .,••  212 

2  ....  212 

concurrence  of  heir-at-law  of  deceased  required    ....    8  ....  213 

whether  settlement  made  on  mazriage  of 15  ....  362 

MEANING  OF  WORDS  *'  Subject  as  in  now  reciting  inden- 
ture mentioned''   8  ....  371 

MERGERofterm    1  ....  214 

MINES  AND  MINERALS, 

inclusion  of  , , —  , , , ,  218 

tiUe  to,  in  case  of  enfranchised  land •    3  ....  119 

MORTGAGE, 

equitable,  legal  estate  not  got  in    . , , , , —  ....  146 

money,  trusts  of , 8  ....  128 

8  ....  230 

MORTGAGE  DEBT,  to  be  paid  out  of  purchase-money...,     1  ....  229 

2  ....  229 
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Beqaitition 
KOBTQAGEE,  wheUier  to  oonoar,  and  whether  to  reoeiTe 

part  of  pniohaae-money 7 

KOBTHAIN,  power  of  Sodetj  to  hold  lands  in 1 

NAME  Ain>  ABMS  CLAUSE — 

NOTICE, 

of  dealings  by  benefioiarieB 8 

fll 

of  equitable  charge • . . .  • — 

whether,  of  prior  assignment  dnly  giren • .  18 

OBJECTION  going  to  root  of  title — 

OPTION  to  ro-pnzohase — 

OBDEB, 

to  be  abstracted 2 

winding-up,  to  bo  abstracted 1 

OtrrGK)INGS,  payment  and  apportionment  of 22 

PAINTING,  inquiry  as  to 10 

PABTICULABS.  inooneot   1 

8 
4 

PABTmON, 

required,  or  legal  personal  representatiye  of  deceased  joint 

tenant  to  join — 

under  Indosure  Acts    2 

PABTNEBSHIP  DEED  to  be  abstracted 1 

PABTNEESHIP  PBOPEBTY,  sale  of 2 

PAYMENT  INTO  COUBT  of  purchase-money — 

PEDIGBEE  required 2 


PEBPETUITIES,  devise  infringing  rule  against 1 

2 

PEESONAL  BEPBESENTATIVES, 

assent  of,  to  devise    6 

assent  of,  to  specific  bequest   2 

2 
16 

proof  of  who  are 11 

PLAN,  copy  of,  required 4 

POLICIES  of  fire  insurance  to  be  produced •    1 

dd2 


• .  • 


•  •  • 
• .  f 


•  t  • 


.  a  • 


•  •  • 
.  •  • 
.  •  • 


Page 

371 
236 
238 

273 
363 

239 

274 

60 

240 

242 
242 

372 

188 

244 
244 
244 


246 
166 

247 

247 

247 

40 
102 
248 

250 
250 

53 

136 
187 
372 

372 

163 
371 

82 
188 
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RBgnirftinii        P)ise 
FOIJCrr  ol  fire  iiiBiuaiioe  to  be  held  in  tnut  for  putd^         —    ••••    164 

0      • • • •      loo 

d4  ....  372 
PORTIONS, 

raidng  of,  ixiqiiizy  as  to  •  • • 2  •  •  •  •  251 

release  of ,  required    • ••• 1  ••••  261 

term  for  seouring  ••...• , .•••    2  ••••  818 

whether  object  still  exists    •••• 1  ••••  318 

POSSESSORY    TITLE,    stotutoiy    deobration    pioying, 

required  • •.••••••••.••.•• —    ••••    262 

POWER  OF  SALE, 

abaenoeof •  —    ••••    129 

1     ....    836 

insufficient,  eridenoe  required  that  some  mortgage  money 

remains  owing 5    ....    229 

18     ....    872 

not  exercisable  by  assigns 8    ....    229 

not  extending  to  executor  of  surriTor  of  trustees  ...•.•    5    ....    836 

unsatisfactory • ••«..    4     ....    229 

PROFITS  ^  PJ2^M>i2^,  inquiry  as  to 20    ....    868 

PROTECTOR  of  settlement,  ooncuzrenoe  of ,  required 2    ....    126 

PUBLIC  HEALTH  ACT,  whether  notice  under,  serred  on 

owner  or  oooupier •  •    0    ....    861 

PUBLIC  HOUSE, 

licence  to  be  handed  OTer ••...• 1     «•••    266 

whether  free   2    ....    266 

QUIT  RENT,  apportionnient  of ,  to  be  proved 10    ....     76 

QUIT  BENTS,  inquiry  as  to 11     ....     76 

RATE, 

private  improvement,  inquiry  as  to  •....•••. 8     ••••    269 

water,  receipt  for  last  payment  of ••..•.••••.••    2    ..••    269 

RATES  AND  TAXES,  receipt  for  last  payment  of 1    ....    269 

REAL  ESTATE,  inquiry  whether  sold 4    ....    273 

RECEIPT, 

absence  of  indorsed    •• .•••.•••..•••....•.•    1     ....     ^^ 

1     ....    196 
12    ....    872 

for  last  payment  of  rent    23    ....    878 

for  last  payment  of  rantciharge • .    2    ....     28 

1  82 

of  infuiti  not sd&oieiit ,»,....• .....-—    ••••    ^^^ 
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BECTTEB  indeaioie  leqmred  to  be  abetaraoted 1    ....      68 


BEOONVETANCOS,  abaenoe  of    1 

1 

BEOISTBATION,  abaenoe  of  mdoned  memorandmn  of . . . .    2 

BELEASE, 

of  power  of  revooation  not  properly  attested 4 

whether  f  oonded  on  lease    1 

2 
8 

BENT, 

apportionment  of  ••••••••••• • 4 

oostomarj,  apportionment  of 8 

oostomary,  inooireot  statement  of,  in  particulars    ......    8 

quit,  apportionment  of 10 

receipt  for  last  payment  of,  required 28 


205 
261 

68 
264 

82 

266 
266 
266 

33 
38 

244 
76 

372 


BENTGHABGE, 

certificate  of  Board  of  Agricnlture  declaring  land  freed 

from,  reqoiied    • 8  ....  28 

land  sabjeot  to,  to  be  freed  from    1  ....  27 

order  for  redemption  of,  to  be  abstracted..  ••. 4  ....  28 

proof  of  payment  of 4  ....  63 

receipt  for  last  payment  of,  required,... 2  ....  28 

1  ....  82 

BENTS,  QUIT,  inquiry  as  to  11  ....  76 

BEP^EB,  notioe  of  want  of   2  ....  82 

28  ...»  376 

BEPAIBS,  whether  tenant  for  life  must  execute 8  ....  188 

BEQUISmONS,  further,  right  to  make,  reserved —  ....  6 

28  ....  363 

27  ....  373 


BESGISSION  of  contract  by  purchaser 1    ....      60 


JTBAINT  ON  ANTICIPATION    1  ....  29 

2  ....  29 

BESTBIOTIVE  COVENANTS, 

eridenoe  of  change  of  character  of  neighbourhood  required  4  ....  82 

inquiry  as  to  1  ....  271 

20  ....  363 

20  ....  372 

repudiation  of  contract  in  consequence  of  non*disolo6ure 

of 8  ....  271 

Tender  required  to  observe 2  ....  271 

BESULTING  USE —  ....  338 
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KEVERSIONAET  INTEREST, 

inadequaoj of oonaideratiozi    ••••••  — 

inBtrament  oreating,  to  be  absfcraoted 2 

Btatatoiy  dedaratiozi  reqoired  on  sale  of • 14 


RIVER,  inquixy  as  to  rights  oyer • 8 

ROAD.    See  SxBBEr. 


ROOT  OF  TITLE,  misatisfaotoEy  8 

SALE  by  the  Coimty  Court    

SATISFIED  TERMS.    ^^PObtiohs;  Tsbxb,  Sitxbfxbd. 


8 


SEISIN  of  testator  to  be  prored    2 

1 

SETTLED  LAND  ACT, 

consent  of  inomnbranoer  on  sale  under d 

sale  under,  of  principal  mansion  honse 8 

whether  leave  obtained  for  tenant  for  life  to  exercise 

powers  under  sect.  63   4 

whether  tenant  for  life  has  dealt  with  his  interest 5 

SETTLEMENT, 

xniirnage,  ixiquizy  as  to  existence  of 15 

not  produced    • 16 

yariation  of,  on  divorce    — 

voluntary,  concurrence  of  trustee  in  bankruptcy  required   2 
evidence  of  settbr's  solvency  required   2 

SOCIETT.     See  BiTiLDiNa  Sooisit;  Compant;  Fbibndlt 
Society  ;  Mobticain. 

STAMPS, 

deeds  and  documents  to  be  properly  stamped  before  com- 
pletion  • 25 

insufficiently  stamped  document •  • ,    2 

8 
unstamped  document    • 1 


STATUTORY  CHARGES,  inquiry  as  to 


21 


STATUTORT  DECLARATION  required  on  sale  of  rever- 
sionary Interest .....•..•.  14 

STOP  ORDER, 

certificate  of  fund  in  Court  showing  that  there  is  no  •  •  • .    2 
title  of  person  who  has  obtained,  to  be  shown 15 


•  •  •  • 


>  •  •  • 


137 
193 

117 


•  •  t  • 


•  •  • 


•  ■  • 

1 1  • 

•  •  t 

•  •  • 


•  •  •• 


276 

8 
242 


276 
371 
376 

296 

296 

297 
297 


362 

362 

107 

38 

62 


373 
309 
310 
309 

178 
280 
872 

274 


106 
274 


•  •  •  • 


Index  to  Requisitions.  407 

Bequiflitiaii  TtLfge 

STREET, 

piopofled,  whietliar made • •«•#••••••••.«    8     ••••  361 

whether  pnblio  or  pziTate,  and,  if  latter,  whether  right 

of  way  exists,  and  hy  whom  repairable 4     ....  361 

whether  taken  oyer  by  local  aathority,  and  whether 

paying eKpenses impaid   • —  ....  311 

2    ....  361 

18     ....  872 

SUGCaSSSION  BUTT, 

additional,  to  be  prorided  for • 2     ....  96 

commutation  of,  where  there  is  an  annuitant  aHve    ....    8  ....  96 

receipt  for 1  ....  96 

4  ....  96 

SUPERPLTJOUS  LAND, 

sale  of ,  evidence  of  statutory  requirements  as  to    1  ....  313 

endence  required  that  land  is  superfluous 2  ....  313 

TACKING, 

of  mortgages,  inquiry  with  a  Tiew  to  prevent 1  ...•  314 

mortgagor  required  to  covenant  with  view 

to  prevent 2  ....  314 

TENANCY, 

particnlarB of , required 5  ....  861 

6  ....  361 

14  ....  372 

17  ....  372 

whether  notice  to  determine  given 14  ....  372 

necessary 5  ....  361 

TENANT  IN  COMMON,  devolution  of  title  of  deceased  to 

be  abstracted  ••• —  ....  317 

TEBM,  last  day  of ,  title  to 6  ....  230 

TERM,  LONG.    £to  Enlabokkbht  of  Long  Tebx. 

TERMS,  SATISFIED,  devolution  of,  to  be  shown 8  ....  318 

TITHE,  particulars  of 19  ....  362 

TITHE  REISTTCHARGE, 

apportionment  of •  •  •  • 2  • .  •  •  320 

particulars  of • 1  ....  320 

19  ....  362 

19  ....  372 

release  of,  required  4  ....  320 

sale  free  from,  production  of  award  required •  • . .    8  ....  320 

TITLE, 

length  of,  required  under  open  contract  • 1  ....  193 

root  of,  unsaiasfact(Mry  •..••.••• 8  ....  276 
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TJTLB—WHiinued. 

short ••• ..«•    8  .•••  19S 

4  ....  191 

5  ,...  IM 
1  ....  27< 
1  ....  871 

wii6re  noiiL6  bIiowii«««««»»«  •••••••••••••••«•••«••  ••••  •—  ««••  S23 

TITLE  DEED, lost    • 1  ....  207 

14  ....  362 

TITLE  DEEDS, 

eocpreaa  ooTenants  for  Bale onstody  reqiiired    5  «•..  S22 

in  whoae  pooacarioTi  thoae oovenanted  to  be prodnoed. . . .    8  ....  322 

10  ....  362 

partioolara  of  oixomnstanoM,  where  lost  U  ....  207 

whether  in  poaseeaion  of  yendor,  and  all  to  be  handed 

over 1  ....  322 

whioh  to  be  handed  oyer  and  whibh  retained,  and  who 

wiU  acknowledge  and  undertake    • 2  ....  322 

18  ....  362 

d6  «...  373 
who  wiU  undertake  for  safe  coBtody  of  those  retained  by 

trustees    «., 4  ....  322 

TRUST  disoloBod  on  title,  prodootion  of  settlement  reqidzed.    8  ....  128 

8  ....  230 

TRUST  ESTATE,  devise  of ,  not  passing 1  ....  326 

TRUST  FUNDS,  partioolars of ,  required 6  ....  278 

TRUST  FROFERTT  pnrohased,  not  settled  upon  rimilar  uses 
and  tmsts  to  those  oonoeming  hereditaments  originally 

settled 17  .....  362 

TRUSTEE, 

appointment  of  new,  oonveyanoe  of  property  not  passing 

by  declaration    1  ....  346 

evidence  of  oiromnstanoes  under  whibh  person  ceased  to 

be 2  ....  326 

not  joining  in  conTeyanoe ••......    8  ....  326 

TRUSTEES, 

admission  as  to  trust  funds U  ,,,•  273 

appointment  of  new,  circumstances  giving  rise  to  juris- 
diction of  Court  to  make  vesting  order •• 2  ....  346 

appointment  of ,  to  be  verified 7  ....  273 

authority  by,  for  inquiries  by  proposed  mortgagee 10  ....  273 

power  of  sale  not  extending  to  executor  of  survivor  ...  •    5  ....  336 

power  to  sell   1  ,...  336 

sale  by,  consent  of  tenant  for  life  required 8  .*••  336 
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TBI7STEES— Mfi/iiNMf. 

0Ble bj sanotion of Coiizt where adionpeDdiiig •••••••«    2  ••..  836 

sale  hy,  where  tenant  for  life  hankmpt    •  • 4  • . .  •  836 

statement  by,  zeqnixed  as  to  notioe    %    8  ••••  273 

0  ....  273 

to  he  appointed  for  pnzpoaes  of  Settled  Land  Acta 1  ....  296 

UNSOUNDNESS  OF  MIND.    See  Imunrr. 

UNSTAKFED  DOCUMENTS.    See  Staxfb. 

USE,  resnltmg —  ..«•  888 

VACANT  POSSESSION,  whether  to  he  given 6  ....  861 

VENDOB, 

hankruptoy  of,  before  oompletion ••...••••     1  •••.  840 

death  of ,  before  oompletion • 2  ....  340 

VESTING  postponed  nntil  age  of  26    1  ....  342 

VESrnNO  OBDEB,  on  appointment  of  new  tmstees 2  ....  846 

VOLUNTABY  CONVEYANCE,  prior  to  Volnntaiy  Con- 

▼ejanoea Aot,  1893    2  .;..  800 

VOLUNTABY  SETTLEMENT, 

eridenoe  of  settlor's  solTenoj reqnired •    2  ....  62 

where  settlor  afterwards  bankmpt    2  ....  38 

1  ....  300 

« • 

WALLS  AND  FENCES,  which  are  pariy    8  ....  861 

WATEB  BATE,  receipt  for  kst  payment  of 2  ....  259 

'WAY,rightof 4  ....  117 

2  ....  244 

WILL, 

attestation  daose  to  be  abstracted 4  ....  358 

2  ....  371 

of  personalty,  exeoation  of,  endenee  where  person  is 

domiciled  abroad   7  ....  359 

of  real  estate  before  Wills  Act,  execution  of 5  ....  358 

seisin  of  testator  when 

willmade  ..«•• 6  ....  358 

probate  to  be  prodaced 1  ....  187 

8  ....  273 

11  ....  372 

registration  under  Begistry  Act 8  •...  871 

rerocation  by  marriage    8  ....  356 

whether  dcTise  has  lapsed   1  ....  358 

2  ....  858 
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AB8TSACT,  5. 

aoceptanoe  of,  after  day  named,  58. 

defect  in  title  disooyered  outside,  objection  may  be  taken  in  respect 
of,  notwithstanding  condition,  68. 

non-deHyery  of,  5,  58. 

of  title,  specimen,  368. 

perosing,  points  to  be  borne  in  mind,  1. 

system  of  perusing,  1. 

Tcndor  must  furnish,  at  his  own  expense,  5. 

yeiification  of,  expenses  thrown  on  purchaser,  5. 

ACX30UNT  DUTY,  96. 

purchaser  need  not  require  proof  of  payment  of,  96. 

ACOTJMULATION, 

of  income,  restrictions  on,  249,  250. 

ACKHOWLEDOHEHT,  6. 

of  married  woman,  effect  of  filing  certificate  of,  before  1883... 6. 
eyidence  of,  after  1883... 6. 

before  1883.. .6. 
how  made  after  1883... 6. 

before  1883... 6. 
may  be  made  before  judge,  7. 
of  right  to  production,  321. 

expense  of,  thrown  on  purchaser,  340. 

ACT  OF  FASUAHEHT,  7. 

commencement  of,  7. 
proof  of,  7. 

Aonov,  7. 

pendency  of,  notice,  7,  8. 
ADMINISTBATOE  OF  CONVIOT,  69. 
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ADMINISTEATOBS, 

appointment  of,  how  proyed,  10. 

cannot  dispose  of  their  interest  by  will,  10. 

deriye  their  title  from  the  letters  of  administration,  9. 

haye  power  to  deal  with  personal  estate  eyen  after  20  years,  9. 

no  title  till  grant  of  letters  of  administration,  9. 

one  only  of  seyeral,  can  deal  with  personal  estate,  9, 182. 

cannot  deal  with  real  estate  without  auihohty 
of  the  Court,  10. 

power  to  oonyey  land  contracted  to  be  sold,  9. 

deal  with  personal  estate  epecifically  bequeathed,  9. 

sell  and  mortgage  to  raise  estate  duty,  10. 
real  estate  yeste  in,  under  Land  Transfer  Act,  1897...  10. 
See  aUo  Peksonal  EEPBESENTATiyss. 

ASKnnSTSATOBS,  Sales  and  Hortgages  by,  9. 

ADMrETANOE  TO  COPYHOLDS, 
may  be  by  attorney,  72. 
of  tenant  for  Hfe,  that  of  remainderman,  72. 
See  aUo  Copyholds. 

ADVEESE  possession.    See  Limitation,  Statotes  or. 

ADVOWSON, 

abstract  of,  of  what  it  should  consist,  11. 

distinguished  from  hezt  presentation,  11. 

may  be  purchased  by  a  clergyman  in  order  to  present  himself,  12. 

proper  title  to,  11,  193. 

restrictions  on  sale  of,  12, 13. 

after  1898.. .12,  13. 
yested  in  a  spiritual  office,  cannot  be  sold,  13. 
when  barred  by  Statutes  of  Limitation,  11,  12,  204. 

ASYOWSOVS,  a 

AFTER- ACQUIRED  PEOPEETY, 

coyenants  to  settle,  when  yoid  against  trustee  in  bankruptcy,  85. 

AGE,  ETIDEHCE  OF,  14. 

uncorroborated  declaration  need  not  be  accepted  as,  14. 

AGEHTS,  14. 

appointed  to  execute  deed,  must  be  appointed  by  deed,  14. 

See  aUo  ATTORNEY,  POWEB  OF. 

AGREEMENT, 

for  lease,  stamp  on,  303. 
for  sale,  stamp  on,  303. 
under' hand  only,  stamp  on,  303. 
seal,  stamp  on,  303. 
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A0BJUULBHT8,  17. 

prelimmary,  when  to  be  abstracted  in  chief,  17. 

AGBICITLTnSAL  EOLDDrGS,  18. 

Act  of  1883, 

charge  under,  when  not  registered,  20. 

to  be  registered,  20. 

right  of  tenant  to  compensation  under,  cannot  be  excluded  by 
agreement,  19. 

compensation  in  case  of  allotments  and  cottage  gardens,  18. 

improyements  with  landlord's  consent  in  writing,  18. 

without  landlord's  consent  in  writing,  18. 

inquiries  to  be  made  when  purchasing,  20. 

notice  required  to  determine  tenancy  from  year  to  year,  19. 

tenant's  rights  against  mortgagee,  19. 

ALIENATION, 

gift  oyer  on,  valid,  22. 
partial  restraint  on,  valid,  22. 
restraint  on,  in  general  void,  21. 

ALIEVATIOV,  BESTSAIHT  OH,  21. 

ALIEVS,  23. 

abilily  of,  to  hold  land  on  lease  for  21  years,  23. 

can  be  made  denizens,  23. 

cannot  be  protectors,  23. 

disabilities  of,  at  conmion  law,  23. 

disabilities  of,  removed,  23. 

naturalization  of,  how  proved,  23. 

who  are,  23. 

ALLOTMENTS.    Bee  Aqbioxtltttkal  HoLDnras. 

ALTEBATIONS, 
in  deeds,  100. 
in  wills,  366. 

ANALYSIS  AND  NOTES  ON  TITLB,  370. 

AimurriES  aid  bevtchabges,  24. 

ANNUITY, 

estate  duty,  when  payable  on  determination  of,  90,  91,  95. 
part  of  land  charged  may  be  released,  26,  33. 
succession  duty  payable  on  determination  of,  87. 

must  be  commuted,  88. 
unregistered,  binds  a  purchaser  with  notice,  27. 
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ANNUITY— coniinwed. 

when  barred  by  Statutes  of  liinitation,  27. 
when  must  be  registeredt  27. 
See  also  BxsnxfKLBffE. 

ANSWEBS  TO  BEQUISinONS,  374. 

ANTE-NUPTIAL  SETTLEMENTS.    See  Sbttlemknt. 

ANTEEIOE  TITLE, 

purchaser  has  no  right  to  abstract  of,  274. 

AHTICIPATION,  BESTSAIVT  AGAIVST,  29. 

applies  oxily  to  married  women's  property,  29. 

ceases  on  diyorce  or  judicial  separation,  29. 

does  not  preyent  disposition  by  will,  29. 

exercise  of  powers  under  Settled  Land  Acts,  29. 

power  of  Court  to  bind  interest  of  manied  women  notwith- 
standing, 29. 

APPOINTMENT, 

in  execution  of  power,  stamp  on,  304. 

of  new  trustee,  stamp  on,  304. 

of  person  to  convey,  845. 

of  trustees.    See  Tbustebs. 

should  contain  no  declaration  of  use,  31. 

APPOINTMENT,  POWEB  OF, 

exercisable  by  infant,  31. 

married  woman,  31. 

formalities  to  be  observed  when  exercisable  by  deed,  30. 

will,  30. 
fraud  on,  31. 

general  devise  does  not  exercise  special,  30. 

exercises  general,  30. 

instrument  prior  to  root  of  title  creating,  need  not  be  abstracted,  31* 

intention  to  exercise,  must  appear,  30. 

release  of,  31. 

APFOnrTHEHTS,  SO. 

APPOBTIOVMEHT,  82. 

of  tithe  rentcharge,  319,  320. 

APPUBTENANOE  CLAUSE, 
now  usually  omitted,  67. 

ASSENT, 

of  legal  personal  representative  to  bequest,  52,  53. 

devise  after  1897.. .52, 53. 
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ASSIGN, 

ooyenant  not  to,  does  not  preyent  nnderlettingy  180. 

ASSIGNMENT  of  leasehold  property.    See  LsASB. 

ASSIGNS, 

covenant  for,  does  not  apply  to  acts  of  nnderlessee,  180,  264,  266* 
leasee  entitled  to  benefit  of  coyenant  with,  180. 

ATTENDANT  TEEMS,  317,  318.    See  dUo  Satisfied  Tsbms. 

ATTESTATION, 
of  deeds,  99. 

exercising  powers  of  appointment,  80. 
of  wills,  348. 

ATTOBNEY,  POWEE  OF, 

by  infant,  16. 

by  maiiied  woman,  16. 

by  trostees,  16. 

can  be  made  irrevocable  for  one  year,  thou^  not  given  for  value, 
16. 

cannot  be  assigned,  16. 

ceases  on  death  of  donee,  16. 

construction  of,  16. 

for  valuable  consideration,  can  be  made  irrevocable,  16. 

how  revoked,  16. 

may  be  deposited  in  the  central  office,  16. 

exercised  in  name  of  donee,  16. 

persons  acting  under,  protected,  16. 

should  be  exercised  in  name  of  donor,  16. 

when  deed  required,  14. 

BANEBUFT, 

ability  of,  to  make  title  to  after-acquired  property,  36,  37. 
discharge  of,  how  proved,  37. 

BAHKSTFFTCT,  34. 

adjudication,  order  of,  how  proved,  34. 
annulment  of,  effect  on  property,  36. 
dealings  without  notice  of  act  of,  protected,  36. 
under  Acts  prior  to  1883. .  .37,  38. 

BANKEUPTOY,  TEUSTEE  IN, 

can  disclaJTn  onerous  property,  36,  104. 
can  dispose  of  bankrupt's  copyholds,  36. 

estates  tail  vested  in  bankrupt,  36, 123. 
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BANKEUPTOY,  TRUSTEE  IN--«m«tntied. 

can  ezercLBe  general  power  vested  in  bankrupt,  35. 

can  sell  and  giye  disoliarge,  84. 

eyidenoe  of  appointment  of,  34. 

how,  oonyeys,  84. ' 

settlements  void  against,  34,  35,  299. 

tmst  property  does  not  pass  to,  36,  329. 

BARGAIN  AND  SALE, 
for  a  year,  265. 
of  freeholds,  must  be  enrolled,  119. 

BASE  FEE, 

incidentB  of,  123. 

persons  entitled  to  have  powers  of  tenant  for  life  under  Settled 
Land  Acts,  124. 

proYiBions  of  Real  Property  Limitation  Act,  1874,  as  to,  124,  200. 

BEDFORD  LEVEL, 

xegistration  of  instruments  dealing  with  lands  in,  264. 

BENEFIOE, 

restrictions  on  sale  of,  12« 
after  1898...  12, 13. 

BIRTH, 

eyidenoe  of,  39,  40. 

BIBTHS,  XABBIAGES,  AID  DEATHS,  39. 

BOND  OF  INDEMNITY, 

from  yendor  to  purchaser,  379. 

BORN, 

meaning  of  word,  in  a  deyise  or  bequest  to  persons  bom  at  giyen 
perioo,  342. 

BOBOTTGH-EHGUSH,  40. 

custom  of,  as  to  deyolution  upon  death,  40,  41. 
as  to  dower,  41. 

BUILDING  LEASES, 

proyisions  of  Settled  Land  Acts  enabliog  tenant  for  life  to  grant, 
286,  287. 

BVILDnrG  SOCIETIES,  41. 

Act  of  1836,  how  far  repealed,  43. 
certificate  of  incorporation,  eyidence,  42. 
indorsed  receipt,  effect  of,  43,  44. 

exempted  from  stamp  duty,  44. 
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BUILDnrO  BWilXniSB— continued. 

mortgage  to,  before  Slst  July,  1868,  free  from  stamp  daty,  44. 

whether  it  can  be  assigned,  44. 
power  of,  to  borrow,  44,  45. 

hold  and  deal  with  land,  41. 
receipt  revests  legal  estate  without  reconveyance,  43,  44,  260. 
rules  of,  printed  copy,  evidence,  42. 
under  Act  of  1836... 42,  43. 

appointments  of  trustees,  how  proved,  42. 
vesting  of  property,  on  incorporation  under  Act  of  1874. .  .42, 43. 
winding-up  of,  majority  required  for,  how  ascertained,  46. 

registered,  45,  46. 
unregistered,  46. 

BUEIAL  GEOUND, 

disused,  buildings  cannot  be  erected  upon,  47. 

disposed  of  under  Act  of  Parliament,  47. 
purchaser  without  notice  not  bound  to  take,  47. 

BVBIAL  GE0TTVD8,  47. 

CAPITAL  MONEY, 

arising  under  Settled  Land  Acts,  payable  into  court  or  to  trustees 
of  settlement,  291. 

CESTUI  QUE  VIE, 

effect  of  death  of,  on  purchase  of  life  estate,  340. 
order  for  production  of,  198. 

CHABGE8  BT  WILL,  48. 

CHABGE9,  STATUTOBY,  176—178.    See  dUo  Land  Impbovbmxnt 

AOTS. 

CHASTTABLE  USES, 

land  given  by  will  to,  must  be  sold,  235. 

land  may  now  be  given  by  wiU  to,  235. 

requirements  of  Act  of  1888,  as  to,  233. 

restrictions  on  alienation  of  laud,  for,  232,  233. 

to  what  assurances  for,  requirements  of  Act  of  1888  do  not  apply, 
234. 

what  is  '*  land  "  within  Mortmain  and  Charitable  Uses  Acts,  1888 
and  1891... 233. 

when  land  could  formerly  be  disposed  of  by  will  for  the  purposes 
of,  235. 

CHATTEIiS  BEAL.    See  Lease. 
J.  E  E 
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chirograph, 

eyidenoe  of  fine,  143. 

CHOSES  IN  ACTION, 
of  mairied  woznen,  210. 

OHUROHYARD, 
diffosed,  47. 

CLASS, 

at  what  period  ascertained  in  oaae  of  gifts  to,  342« 

COAOIENCEMENT  OF  TITLE.    See  Root  of  Title. 

COMMISSIONERS, 

acknowledgment  before,  6. 

COMMITTEE, 

of  person  of  unsound  mind.    See  Lttkatios. 

COMMON, 

rights  of.    See  Fbofits  a  Pbendbb. 

COMMON  OWNERSHIP, 

apparent  easements  implied  on  seyeranoe  of.  111. 

COMMON,  TENANT  IN,  316. 

COMPANIES, 

corporate  state  continues  during  winding  up  of,  55. 
inquiry  as  to  power  of,  to  acquire  land,  56. 
property  not  divested  by  winding  up  of,  55. 
unregistered,  winding  up  of,  55,  56. 
words  of  limitation  in  conveyance  to,  55. 

COHFAiriES  BEGISTEBED  UNDER  THE  COKPAVIES  ACT, 

1862... 54. 

certificate  of  incorporation,  evidence  that  company  is  duly  regis- 
tered, 54,  55. 

power  of,  to  hold  land,  54. 

covDinoirs  of  sale,  67. 

annulment  of  sale  where  no  title  shown,  268. 

objection  withdrawn,  268. 

meaning  of  **  default  of  vendor  "  in,  60. 

providing  for  compensation  for  misdescription,  59. 

requiring  purchaser  to  assume  what  vendor  knows  to  be  untroe, 
bad,  59. 
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COVSIDESAUOir,  61. 

effect  of  omission  of  receipt  before  1881. .  .61. 

since  1881... 61. 
reasons  for  stating,  in  deed,  61. 

COVSOUSATIOir  OF  HOBTOAGES,  63. 

inquiries  to  be  made  by  purchaser  of  equity  of  redemption  with  a 
yiew  to  preclude,  63. 

OONSTBUCnVE  NOTICE, 

purchaser  cannot  avoid  by  not  investigating  title,  239. 
See  also  NonoE. 

COHTDrGEHT  SEKADTSEES,  64. 

can  be  disposed  of  by  deed  or  will^  64. 
effect  of  Act  of  1877  upon,  64. 
trustees  to  preserve,  when  necessary,  64,  65. 
when  liable  to  fail,  64,  65. 

OONTEAOT, 

preliminary,  when  to  be  abstracted  in  chief,  17. 

CONVEYANCE, 

by  a  person  to  another  jointly  with  himself,  65,  66. 
by  husband  to  wife  or  wife  to  husband,  65,  66. 
of  equity  of  redemption  on  sale,  stamp  on,  305. 
or  transfer  on  sale,  stamp  on,  304. 
otherwise  than  for  value,  stamp  on,  305. 

COHVETAirCES,  66. 

by  deed,  64,  266. 

deed  of  grant,  67,  151. 
lease  and  release,  265. 
statutory  release,  265,  266. 

CONVEYANCING  COSTS.    See  Costs. 

CONVICT, 

disabilities  of,  69. 

power  of  administrator  of  property  of,  69. 

trust  and  mortgage  property  of,  69, 70. 

C0HVICT8,  TBAITOBS  ASD  FELONS,  69. 

CO-OWNERS.     See  Copabceners  ;  Joint  Tenants  :  Tenants  by 
Entireties  ;  Tenants  in  Common. 

COPAECENAEY, 

how  estate  in,  arises,  70. 

destroyed,  71. 

E  E  2 
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c0pasceheb8,  70. 

how  deecent  traoed  through,  70. 
no  right  of  suryiyoiahip  between,  70. 

COPTHOLDS,  73. 

admittanoe  to,  may  be  effected  by  attorney,  72. 

of  tenant  for  life,  that  of  remainderman,  72. 

oonveyanoe  of,  by  tenant  for  life,  73. 

effect  of  direction  to  trustees  of  will  to  sell,  72. 

entail  in,  how  barred,  123. 

how  mortgages  of,  effected,  73. 

how  statutory  covenants  implied  on  sale  of,  73. 

lease  of,  with  lord's  licence,  74. 

without  lord's  licence,  cause  of  forfeiture,  74. 

may  be  conyeyed  by  tenant  for  life  without  surrender,  291. 

trustee  in  bankruptcy  without  admittanoe, 
35,36. 

sale  of,  under  Settled  Land  Act,  73. 

what  title  to  consist  of,  72. 

See  aUo  ENFBAKCHisEMEirr  OF  Copyholds. 

COEPOEATION, 

property  does  not  vest  in,  if  prohibited  by  statute  from  purchaaing, 
66. 

property  Tests  in,  although  no  power  to  purchase,  56. 

008TS, 

in  oonyeyandng  matters,  381. 

scale  of  charges.  Schedule  I.,  Fart  I.,  on  sales,  purchases  and  mort- 
gages, 384. 

Part  n.,  on  leases  and  conveyancee  at 
a  rent  and  agreement  for  the  same, 
other  than  mming  leases,  388. 

Schedule  IL,  for  other  oonyeyancing  business,  390. 

COUNTEEPAET  OB  DUPLICATE, 
of  exchange,  stamp  on,  305. 
of  lease,  stamp  on,  306. 
of  partition,  stamp  on,  308. 

OOUET, 

order  of,  not  inyalidated  against  a  purchaser  for  want  of  jurisdio- 
tion,  8,  241. 

C07EHAHT8,  76. 

contract  to  purchase  lease  containing  onerous,  can  be  repudiated, 
82. 

eyidence  that,  complied  with,  80. 
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COTES  ASTB-'ConUnued. 

not  numing  with  the  land,  which  will  still  be  enforoed,  81. 

re-entry  on  breach  of.    See  Lease. 

restiictiye,  are  independent  of  rule  against  peipetuities,  81. 

omission  of  mention  from  particulars,  81,  82,  271. 

running  with  the  land,  80. 

to  purchase  beer  from  lessor,  bind  assigns,  254. 

to  settle  after-acquired  property,  when  void  against  trustee  in 
bankruptcy,  35,  299. 

when  yendor's,  affect  purchaser  of  freeholds,  81. 

leaseholds,  80. 

See  also  Bestbictioks  as  to  Usee  of  LAin). 

COVENANTS  FOB  TITLE, 

implied,  yariation  of,  78. 

implied,  what  are — 

in  conyeyances,  76. 

by  trustees,  mortgagees,  &c.,  77. 

of  leaseholds,  76. 

in  mortgages,  76,  77. 

of  leaseholds,  77. 

in  settlements,  77. 

when  husband  and  wife  both  conyey  as  beneficial  owners,  77. 

where  person  conyeys  by  direction  of  person  oonyeying  as 
benencial  owner,  77. 

CBOWN  DEBTS, 
search  for,  277. 

CXJBTE8T,  83. 

definition  of,  83. 

effect  of  diyorce  on,  107. 

out  of  copyholds,  74,  84. 

gayelkind  land,  84. 

lands  held  in  joint  tenancy,  84. 

wife's  separate  estate,  83. 
tenant  by,  has  powers  of  tenant  for  life  under  Settled  Land 

Acts,  84. 
to  what  it  attaches,  83. 
when  it  attaches,  83. 

CUSTOMABY  HEIB, 

copyhold  property  deyolyes  to,  on  intestacy,  165. 

CUSTOMS  OF  MANOBS, 

inquiry  should  be  made  as  to,  on  purchase  of  copyholds,  73. 
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DAMAGES, 

when  vendor  unable  to  make  a  title,  323. 

DATE,  85. 

deeds  executed  on  same,  85. 

DEATH, 

eridence  of,  39,  40. 

DEATH  DITTIES,  86.  See  Acxjount  Duty;  Estate  Duty; 
Legacy  Duty;  PbobateDuty;  Settlement  Estate  Duty; 
Succession  Duty. 

DEBEHTUJIE8,  97. 

floating  security  created  by,  97,  98. 

meaning  of  term,  97. 

power  to  borrow  on,  98. 

questions  to  be  considered  as  to  titie  under,  98,  99. 

DEBTS, 

when  charge  of,  implied,  48,  355. 

DECLAEATION, 

statutory,  as  to  identity  of  parcels  and  possession,  377. 

DEED, 

not  otherwise  charged  with  duty,  stamp  on,  305. 

DEEDS,  99. 

alteration  of,  effect  of  wrongful,  100. 
presumption  as  to,  100. 
of  marksmen,  99. 

sealing  and  delivery  necessary,  100. 
when  attestation  necessary,  99. 
whether  signing  necessary,  100. 

DEFECT  IN  TITLE, 

discovered  outside  abstract,  objection  may  be  taken  on  account 
of,  58. 

DELIVEEY, 

essential  to  validity  of  deed,  100. 

DEMISE, 

effect  of  use  of  word,  in  a  lease,  79. 

DENIZATION, 
of  alien,  23. 

DEPEECIATOBY  CONDITIONS, 

effect  of,  on  sales  by  trustees,  332,  333. 
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DESCEHT,  101. 

rules  of — 

as  regards  both  estates  in  fee  simple  and  fee  tail,  101. 
further,  as  regards  only  estates  in  fee  simple,  101,  102. 
qualification  under  Intestates'  Estates  Act,  102,  166,  167. 

DEYIHE.    8ee  Will. 

devisee, 

purchaser  from,  must  inquire  into  legacies  charged,  51. 

scheduled  debts  charged,  51. 

need  not  inquire  into  debts  charged  on  real 
estate,  51. 

DEVOLUTION  OF  TEUST  ESTATES, 
on  death  of  trustee,  324. 

copyholds,  325,  326. 

freeholds,  324,  325. 

leaseholds,  326. 
where  there  are  two  or  more  trustees,  324. 

DISABILITIES.    See  Infants;  Limitation,  STATirrBS  of;  Lttna- 

TIOS;  ^ATtTtnm  WOMSN. 


DI8CLAIMEB,  103. 

by  mairied  woman,  103,  210. 

by  trustee  in  bankruptcy,  35,  104. 

how  effected,  103. 

of  power,  104. 

when  leaye  of  court  required  for  trustee  in  banlruptcy  to  disclaim, 
104. 

DISENTAILING  ASSUEANCE, 

an  uuRatiflfactory  root  of  title,  unless  it  contains  a  recital  of  deed 
creating  entail,  275. 

See  aUo  Entail. 

DISTEINGAS,  105. 
effect  of,  105. 
how  obtained,  105. 

DI8TBIHGAS  AHD  STOP  OBDES,  106. 

DIVOBCE,  106. 

consequences  of,  as  to  property,  106. 

under  settlement,  106. 

where  husband  and  wife  tenants  by  entireties, 
315. 

curtesy  and  dower  lost  by,  107. 
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DIVOSCE— con^mu^i. 

power  of  Court  to  settle  guilty  wife's  property,  106. 

yary  settlemente,  106. 

DOCUMENTS, 

not  in  vendor's  possession,  340. 

DOUBTFTO  TITLE,  107. 

Court  will  not  compel  purchaser  to  take,  107. 

DOWEE, 

arrears  of,  which  may  be  claimed,  109. 
effect  of  diyoroe  on,  107,  109. 
inquiry  as  to,  on  purchase,  108. 
none  in  respect  of  estate  held  jointly,  108. 

pur  autre  vie,  108. 
uses  to  bar,  effect  of,  107,  108. 
when  statute-barred,  109. 
wife's  right  to,  before  1834...  107. 

how  defeated,  107. 
wife's  right  to,  since  1834...  108. 

DOWEB  AHD  FBEEBEHCH,  107. 

DRAINAGE.    See  Laitd  iMFBOYEHSirr  Acts. 

DUPLICATE  OB  COUNTEEPABT, 
stamp  on.    See  Countebpabt. 

DUTY, 

inhabited  house,  258. 

See  also  Acoouirr  Dxtty  ;  Estate  Duty  ;  Leoacy  Duty  ;  Pbo- 
bateDuty;  Settlement  Estate  Duty;  SuocEsaioifDTJTY* 

EASEMENT^, 

definition  and  instances  of,  110. 

land  remains  subject  to,  in  hands  of  purchaser,  110. 

non-disclosure  of,  when  apparent,  no  defence  to  specific  p^form- 

ance.  111. 

when  not  apparent,  defence  to  specific  perform- 
ance, 111,  112. 
of  necessity.  111. 

on  severance  of  tenements.  111. 

pass  to  purchaser  of  land,  110,  111. 

provisions  of  Prescription  Act  bind  the  Crown  except  in  the  case  of 
Hght,  116. 

when  acquired  at^common  law,  112,  11^. 

when  acquired  under  Prescription  Act,  113 — 115. 

See  also  Pbesobiftion. 

EASEMENTS  AHD  PBOFITS  1  FEEHDSE,  UO. 
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SHFEAHCHI8EMEVT  OF  COFTHOLDS,  U7. 

caa  be  carried  out  by  limited  owners  Tinder  Copyhold  Acts,  118. 

tenants  for  life  under  Settled  Land  Acts,  1 18. 
deeds  must  be  registered  in  register  counties,  119. 
effect  of  execution  of  deed  of,  by  Board  of  Agriculture,  118. 
outside  Copyhold  Acts,  effect  of,  118. 
purchaser  cannot  call  for  title  to  make,  119. 
rights  of  common  not  affected  by,  118. 
rights  to  mines  and  minerals  not  affected  by,  118. 
under  Copyhold  Acts,  effect  of,  118. 

ENLAEGEMENT  OP  LONG  TEEM,  186,  187. 
by  whom,  may  be  made,  186. 

ENBOLMENT,  119. 

what  instruments  formerly  required,  120. 

require,  119,  120. 
where  effected,  120. 

ENTAIL,  m. 

can  now  be  created  by  deed  by  words  "  in  tail,"  121. 

consent  of  protector  necessary  to  bar  remainderman,  122. 

cross  remainders,  when  implied,  122. 

equitable,  how  barred,  123. 

how  dealt  with  on  bankruptcy  of  tenant,  35,  123. 

in  copyholds,  how  barred,  123. 

power  of  tenant  to  dispose  of,  by  deed  enrolled,  122. 

lease,  122. 

tenant  has  powers  of  tenant  for  life  under  Settled  Land  Acts,  123, 
124. 

when  remaindermen  barred  by  Beal  Property  Limitation  Acts,  124 

words  necessary  to  create,  in  deed,  121. 

wiU,  121. 

ENTAILED  ESTATES, 

specific  performance  of  a  contract  to  sell,  may  be  decreed,  125. 
subject  to  curtesy,  125. 

dower,  124,  125. 

ENTIEETIES, 

tenants  by,  315. 

EaiTITABLE  ESTATES,  126. 

deed  necessary  to  disentail,  127.  * 

where  acknowledgment  required,  127. 

escheat  of,  126,  130. 

formalities  required  by  Statute  of  Frauds  for  creation  and  transfer 
of,  126,  127. 
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EQTTITABLE  ESTATES— <xmhnt<e<2. 

may  be  transferred  without  formalities,  127. 
not  subject  to  technical  rules  depending  on  incidents  of  tenure,  126. 
purchaser  for  yalue  without  notice  takes  free  from,  127. 
subject  to  same  incidents  as  legal  estates,  126. 

EQUITABLE  H0BTGAOE8, 128. 

can  be  effected  by  deposit  of  title  deeds  without  writing,  128. 
liable  to  be  postponed  if  title  deeds  not  obtained,  129. 
powers  of  sale  implied  in,  128,  129. 
when  legal  estate  can  be  conveyed  under  power  in,  129. 

EQUITY  OF  REDEMPTION, 

may  be  transferred  without  fozmaliiies,  127. 

EQUITY  TO  SETTLEMENT,  209,  210. 

EBASUBE, 

in  deeds,  100. 

in  wills,  3^6. 

* 

ESCHEAT,  130. 

equitable  interests  liable  to,  126,  130. 
incorporeal  hereditaments  liable  to,  130. 
on  attainder,  69. 
on  death  of  tenant  without  heirs,  130. 

ESTATE  CLAUSE, 

formerly  no  use,  now  omitted,  67. 

ESTATE  DUTY,  90. 

bond  fide  purchaser  protected  from,  90. 

exemptions  from,  92,  93. 

not  payable  on  trust  property,  92. 

proof  of  payment  of,  95. 

property  passing  on  death,  90,  91. 

when  payable,  90. 

ESTATE  IN  FEE  SIMPLE.    See  Fee  Simple. 

ESTATE  PUB  AUTRE  VIE,  197. 

can  be  disposed  of  inter  vivos  or  by  wiU,  197. 
liable  to  debts  of  ancestor,  197. 
successive  limitations  of,  permitted,  198. 

ESTATE  TAIL, 

words  necessary  to  create,  in  deed,  121. 

will,  121. 
See  dUo  Entail. 
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ESTATE,  SETTLED.    8ee  Settled  Estateb  Act  ;  Settled  Laitd 
Acts. 

ESTOPPEL,  131. 

as  to  judgments  of  a  Court  of  Eecord,  131. 

between  landlord  and  tenant,  132. 

corporations,  as  to  acts  uUra  vires  not  bound  by,  132. 

equitable,  131. 

infants  not  bound  by,  132. 

married  woman  restrained  from  anticipation  not  bound  by,  132. 

recitals  in  deeds,  131,  132. 

EVIDENCE.    See  under  various  Headings. 

EXCHANGE, 

may  be  effected  under  Lidosure  Acts,  155. 
stamp  on,  305. 

EXECUTION,  DELIVEEY  IN, 

void  against  a  purchaser,  unless  registered  at  Land  Begistry 
Office,  172. 

EXECUTORS, 

can  convey  real  estate  where  there  is  contract  for  sale  subsisting 
at  death  of  testator,  135. 

can  deal  with  leaseholds,  eyen  though  specifically  bequeathed,  135. 

oyer  which  testator  had  general  power  of 
appointment,  135. 

one  only  of  several  can  deal  with  personal  estate,  135. 

cannot  deal  with  real  estate  without  the  autho- 
rity of  the  Court,  135. 

power  of,  to  sell  under  Lord  St.  Leonards'  Act,  49,  50,  133. 

where  land  charged  with  debts  and  legacies,  49, 
50. 

"^ere  real  estate  not  devised  to  them,  133. 

under  Finance  Act,  1894...  134,  135. 

purchaser  from,  need  not  inquire  into  debts  unless  20  years  have 
elapsed,  134. 

real  property  devolves  to,  under  Land  Transfer  Act,  1897...  135. 

See  also  PeBSONAL  BSFBESElTTATiyES. 

EXECUTOBS,  SALES  AHD  HOBTGAGES  BT,  133. 

EXECTJTOBT  miEBESTS,  136. 

cannot  be  created  inter  vivos  in  leaseholds,  136. 
how  created,  136. 

remainder  limited  by  means  of,  subject  to  common  law  rules 
affecting  remainders,  136. 
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EZFECTAITT  HEIB8, 137. 

EXPENSES, 

thrown  on  purchaser  by  Conveyancing  Act,  1881... 340,  341. 

FAMILY  BIBLE, 

how  far  entries  in,  eyidenoe,  40. 

FEE  8IMFLE,  137. 

limitation  of,  in  copyhold  estates,  188. 

to  corporations,  138. 
words  formerly  necessary  to  pass  estate  inter  vivos,  137. 

*'  in  fee  simple  "  can  now  be  used,  138. 

necessary  to  create,  by  will,  138, 139. 

FELONY, 

attainder  of,  effect  of,  on  property,  69. 

FEME  COVERT,    See  Maxeied  Women. 


FEOFFMENTS,  139. 

deed  necessary,  except  in  case  of  feoffments  by  in&nts  under 
customs,  139. 

gayelkind  lands  of  infants  conyeyed  by,  140. 

how  effected,  139. 

tortious  operation  of,  abolished,  140. 

writing  necessary  in  all  cases,  139,  140. 

FIDTTCIASY  BELATIOirSHIF,  140. 

oases  where  transactions  liable  to  be  impeached,  140. 

may  be  set  aside  as  against  a  sub-por- 
cnaser  with  notice,  141. 

FINE, 

chirograph  eyidence  of,  143. 

effect  of,  on  estates  tail,  142,  143. 

use  of,  to  bar  dower,  143. 

dispose  of  married  women's  estates,  143. 

FINES  AND  BECOVEBIES,  142. 

FIEE  INSUEANCE,  164. 

FISHING.    See  Peopits  1  Pebndeb. 

FISHING  EEQUISITIONS, 

need  not  be  answered,  280,  363. 

FIXTUBES,  144. 

agricultural,  144,  145. 

landlord's  right  to  purchase  of  agricultural,  144,  145. 
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¥ULT\JRBB— continued. 

omamexital,  144. 

pass  ^th  freehold,  144. 

txade,  144. 

what  fixtures  within  Agricultural  Holdings  Act,  144. 

FOBECLOSVBE,  146. 

order,  not  to  be  inyalidated  against  a  purchaser,  146. 

FOEFEITUEE, 

of  traitor's  and  felon's  property,  69. 

FBATJD, 

on  power  of  appointment,  31. 

FRAUDULENT  CONVfeYANOE,  34,  35,  297—299. 

FEEEBENCH, 

inquiry  as  to,  73,  109. 
in  respect  of  enfranchised  property,  109. 
none,  where  purchaser  not  admitted,  109. 
where  exists,  109. 


FBIEHDLT  80CIETIS8, 107. 

lord  of  manor  bound  to  admit  three  trustees  on  purchase  of  copy- 
hold property  by,  148. 

may  purchase  and  hold  land,  147. 

no  transfer  of  property  necessary  on  appointment  of  new  trustees, 
147. 

property  of,  vested  in  trustees,  147. 

receipt  of  trustees  and  secretary  operates  as  reconyeyance  of  pro- 
perty mortgaged  to,  148,  260. 

trustees  of,  can  give  good  receipt,  147. 

FUTUBE  ESTATES.    See  CoimsQwr  BEMAizn)EBS ;  Ezeoutoby 
Interests;  Beicahtdebs. 

GABDENS, 

cottage  and  market.    See  Agbicultukal  Holdings. 

GAYELKDm,  149. 

Dower  Act  applies  to  land  subject  to  custom  of,  150. 
land  in  Kent  presumed  to  be  subject  to  custom  of,  149. 
peculiarities  of  custom  of,  149,  150. 

GEAHT,  161. 

corporeal  hereditaments  can  now  be  conveyed  by,  67,  151. 
covenants  for  title,  when  implied  by  word,  151. 
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QiRAST—continued. 

derogation  from,  111. 

incorporeal  hereditaments  conveyed  by,  67, 151. 

word,  not  necessary,  67. 

GEOUND  EENT, 

lease  must  be  abstracted  on  sale  of,  151. 
what  is,  151. 

GBOUHD  SEVT8, 161. 

HABENDUM, 

when  consistent  with  grant,  67. 
when  not  consistent  with  grant,  67. 

HEIE-AT-LAW, 

rules  for  determining  who  is,  101,  102. 

HEIR,  OUSTOMAEY,  165. 

"  HEIRS," 

necessary  before  1882  to  pass  estate  of  inheritance,  68,  137. 

mOHWAY  RATE,  257. 

HUSBAND  AND  WIFE, 

conveyances  between,  65,  66. 

HUSBAND,  WIFE,  AND  THIRD  PERSON, 
constniction  of  gift  to,  315. 

IDENTITY,  152. 

of  parcels,  153. 

form  of  statatory  declaration,  377. 
of  persons,  152,  153. 
when  evidenoe  of,  should  be  required,  68. 

IDIOT.    See  Lunatics. 

IMPLIED  CHARGE, 
of  debts,  48,  355. 
of  legacies,  48,  356. 

IMPLIED  COVENANTS.    See  Covenants  foe  Title. 

IMPROVEMENT  CHARGES,  176—178.     See  aUo  Land  Impbovb- 

MENT  Acts. 

INCAPACITY.    See  Infants;  Ldotation,  Statutes  of;  Luna- 
tics; Mabrieb  Women. 
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V 

INOLOSTJBE, 

title  to  land  awarded  depends  on  title  of  land  in  respect  of  wHch 
made,  155. 

INCLOSTJEE  ACTS,  166. 

exchange  under,  effect  of,  166. 

how  proved,  166. 
partition  under,  effect  of,  166,  166. 

how  proved,  166. 

nrCLOSTJBES,  EXCEA90ES,  AVB   PABHTIOVS   TJHDEE 

THE  nrcLosnsE  acts,  iss. 

IN(X)MB, 

restrictions  on  tying  up,  249,  260. 

INOUMBRANGES, 

general  inquiry  need  not  be  answered,  280,  363. 

INDEMNITY, 

form  of  bond  of,  from  vendor  to  purchaser,  379. 

INDENTUEE, 

person  may  taJLo  interest  under,  without  being  a  party  to,  66. 

INDOBSED  BEGEIFT,  61. 

JSTASTS,  107. 

can  dispose  of  gavelkind  on  attaining  fifteen,  149, '167. 

cannot  make  a  will,  167,  349. 

disabilities  of,  167. 

power  of  appointment,  when  exercisable  by,  167. 

powers  of  attorney  by,  16. 

powers  under  Settied  Land  Acts,  how  exercised  when  infant  entities 
168. 

IHSAHITT.    See  LimATics. 

nrsrmAVCE  agadtst  fibe,  i64. 

vendor  not  bound  to  give  purchaser  benefit  of  policy  of,  164. 

INTERLINEATIONS, 
in  deeds,  100. 
in  wills,  366. 

nrTESTACY,  164. 

copyholds,  descent  of,  on,  166. 

estates  2>ur  autre  vie,  descent  of,  on,  166. 

evidence  of,  166. 
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IN  TEffSACY—conUnued. 

freeholds  after  1897  pass  to  legal  personal  representatLye  on,  164, 
165. 

freeholds,  descent  of,  on,  164,  165. 

leaseholds  pass  to  legal  personal  representatiye.on,  165. 

IHTESTATES'  ESTATES  ACT,  1890,  CHABOES  TJITDEB,  166. 

does  not  apply  to  partial  intestacy,  167. 

release  of  charge  should  be  required  by  porchaser,  166. 

ISSUE,  167. 

meaning  of  word,  167. 

when  a  word  of  limitation,  168. 

when  restricted  to  children,  167. 

JOINT  ACCOUNT  CLAUSE,  224,  225. 
not  condosiTe  between  mortgagees,  225. 
not  necessary  where  power  to  sunriyor  to  giye  receipts,  225. 
object  of,  224,  225. 
unnecessary  since  1882... 62,  225. 
where  none,  eyidenoe  should  be  required,  225,  226. 
where  mortgagees  are  trustees,  not  necessary,  226. 

JOINT  STOCK  COMPANY.    See  CoMPAimss;  Oompaniss  Bxgis- 

TERED  ITNDBB  THE  COMPANIES  AOT,  1862. 

JOINT  TENANCY, 
definition  of,  169. 

difference  between,  and  tenancy  in  common,  169. 
how  created,  169. 

JOINT  TEHAITTS,  169. 

a  mistake  frequently  made  in  limiting  property  to,  169,  170. 
when  deemed  tenants  in  common  in  equity,  170. 

jonmiBE,  171. 

widow  not  entitled  to  both  jointure  and  dower,  171. 

JUDGMENTS, 

condusiye  proof  of  what  they  establish,  8. 

do  not  affect  lands  when  entered  since  29th  July,  1864,  until 
deliyered  m  execution,  172. 

how  now  registered,  172. 

registration  necessary  when  judgment  entered  before  29th  July, 

1864... 173. 

of  writ  necessary  when  judgment  entered  between 
23rd  July,  1860,  and  28th  July,  1864...  173. 
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JUDGMENTS— eoTrftnucd. 

use  of  registration  of  judgments  entered  since  29th  July,  1864... 
173. 

wlien  barred  by  Statutes  of  Limitation,  173,  204. 

JUSOMEVTS,  WBITS  AHD  OBDEES,  BEGISTKATIOK  OF, 
172. 

JUDICIAL  SEPAEATION, 
effect  of,  174, 175. 

JUDICIAL  SEPABATIOK  AHD  PBOTECTIOK  OBDEBS,  174. 

JUEKDIOnON,  WANT  OF, 

order  not  inyalidated  against  a  purchaser  on  account  of,  8,  241. 

LAVD  DEPBOTEMENT  ACTS,  176. 

charges  under  Housing  of  the  Working  Classes  Act,  1890...  177. 

Improyement  of  Land  Act,  1864...  176,  177. 
Land  Drainage  Act,  1861...  176. 
Public  Health  Act,  1875...  177. 
Public  Money  Drainage  Acts,  1846  to  1856...  176. 
registration  of,  177,  178. 
searches  for,  178. 

LAVD  TAX,  178. 

evidence  of  redemption  of,  178. 
land  deemed  subject  to,  178. 
maximum  amount  of,  178. 
one  of  the  Queen's  taxes,  258. 

LAPSE,  352. 

LEASE, 

agreement  for  lease  operates  in  equity  as  lease,  179. 

agreement  to  make,  179. 

assignment  of,  to  be  by  writing,  180. 

assignment  of,  when  deed  necessary,  180. 

assumptions  to  be  made  by  purchaser  on  sale  of,  181. 

when  last  receipt  for  rent  produced,  181. 

assurance  of,  whether  assignment  or  underlease,  180. 

court  may  yest  lease  in  underlessee  on  forfeiture  of  lease,  186. 

described  as  underlease,  fatal  misdescription,  180,  181. 

enlargement  of  long,  186. 

for  lives,  right  to  purchaser  to  call  for  title  to  reversion,  192. 

for  term  of  years,  purchaser  can  call  for  title  to  lease  under  which 
vendor  holds,  but  not  reversion  on  such  lease,  192. 

J.  F  F 
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liEASE— continued. 

for  term  of  years,  purdiAser  not  entitled  to  call  for  title  to  free- 
hold, 192. 

notice  of,  is  notice  of  contents,  239. 

oziginal,  must  be  abstracted,  191,  276. 

powers  of  mortgagees  and  mortgagors  to  make,  after  1881... 227, 

228. 

before  1882..227. 

tenant  for  life  of  equity  of  redemption  to  malce,  after 
1882... 228. 

re-entry  for  breach  of  coyenant  for  non-payment  of  rent,  184. 

covenants  other  than  for  non-payment  of 
rent,  184—186. 

rights  of  suocesaiye  owners,  182 — 184. 

stamp  on,  305,  306. 

surrender  of,  by  operation  of  law,  180. 

to  be  by  writing,  180. 

when  deed  necessary,  180. 
tenant  taking  possession  under  void,  179. 
when  to  be  by  deed,  179. 

in  writing,  179. 

LEASE  AND  H-VT^TCAflTC^ 
conveyance  by,  265. 

LEASEHOLD  PBOPEETT,  179. 

LEGACIES, 

charge  of,  on  real  estate,  48. 

include  annuities,  48. 

when  barred  by  Statutes  of  Limitation,  204. 

when  charge  of,  implied,  48,  356. 

LEGACY  DUTY,  95. 

proof  of  payment  of,  95. 

LEGAL  ESTATE,  189. 

purchaser  entitled  to,  189. 

when  mortgagee  can  convey,  189,  190,  225. 

LEGAL  PERSONAL  EEPRESENTATIVE.    See  Administratobs; 
ExEciTTOES;  Febsonal  Bepbesentatives. 

LEHOTH  OF  TITLE,  191. 

purchaser  has  a  right^to  40  years,  191. 
to  advowsons,  11,  193. 
to  copyholds,  192. 
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LEHGTH  OF  TITLE— <xm<tnue(i. 
to  leaseholds,  191. 
to  tithes,  193. 
<         trustees  xoay  lend  money  on  less  than  40  years,  191. 

LESSEE, 

entitled  to  benefit  of  covenant  with  assigns,  180. 
has  oonstnictiye  notice  of  lessor's  title,  187. 

LICENCE  on  sale  of  pabHc-house,  253. 

LIEV,194. 

affects  purchasers  for  value  unless  without  notice,  194. 
for  solicitor's  costs,  195. 

where  solicitor  discharges  himself,  195. 
various  kinds  of,  194. 
whether  relinqTiished,  a  question  of  intention,  195,  196. 

LIFE  ESTATE,  196. 

distinguished  from  term  of  years,  196,  197. 

how  conveyed,  197. 

tenant,  powers  of.    See  Settled  Laitd  Acts. 

LIGHT, 

inchoate  right  to,  may  be  acquired  before  20  years,  113. 

interruption,  meaning  of,  113. 

no  disability  prevents  right  accruing,  114. 

right  not  acquired  over  Crown  property,  113,  114. 

right  to,  gained  by  21  years'  enjoyment,  113. 

when  period  of  prescription  commences,  113. 

LDHTATIOK,  STATUTES  OF,  199. 

acknowledgment  stops  running  of,  204. 

Crown  barred  after  60  years,  199. 

disabilities,  203. 

do  not  run  in  favour  of  beneficiary  against  express  trustee,  203. 

express  trustee  or  person  claiming  under 
him  until  conveyed  to  purch^er  for 
value,  203. 

express  trust  in  case  of  money  charged  does  not  enlarge  time 
allowed  by,  203. 

in  case  of  advowson,  11,  12,  204. 

concealed  fraud,  204. 

rentchaxge,  27,  204. 
judgment  debts,  when  barred  by,  173,  204. 
landlord,  when  barred  by,  201. 
legacies,  when  barred  by,  204. 

ff2 


436  General  Index. 

imiTATIOK,  STATUTES  OT—caniinued. 

persons  claiming  after  persons  under  disability,  wlien  barred  by, 

203. 

tenant  in  tail,  when  barred  by,  200. 

persons  entitled  in  possession,  when  barred  by,  199,  200. 

remainder,  when  barred  by,  200. 

purchaser  compelled  to  accept  title  depending  on,  199. 

rent,  arrears  of,  when  recoyerable,  201. 

tenant  at  will,  when  they  begin  to  run  in  favour  of,  201,  202. 

from  year  to  year,  when  they  begin  to  run  in  favour  of,  202. 

in  fee  simple,  when  barred  by,  199,  200. 

in  tail,  when  barred  by,  200. 
when  cestui  que  trust  barred,  203. 
when  mortgagee  barred,  202,  260. 
when  mortgagor  barred,  203. 

LIMITATION,  WOBDS  OP, 

for  estate  in  fee  simple,  137—139. 
tail,  121. 

LIMITED  OWNEBS.    See  Settled  Laiid  Aots. 

LIB  PENDENS, 

purchaser  without  notice,  protected  against  unregistered,  8. 

LIVERY  OP  SEISIN,  139. 

LIVING.    See  Adyowson. 

LOCKE  KING'S  AOTS, 

provisions  of,  with  regard  to  lien,  194,  195,  339,  340. 

to  mortgages,  228,  229. 

LONG  TERM, 

enlargement  of,  186,  187. 

LORD  ST.  LEONARDS'  ACT,  49,  50. 

oases  not  within,  50,  51. 

prudent  to  require  consent  of  tenant  for  life  on  sale  under,  to 
raise  charges,  52. 

when,  applies,  49,  50. 
LOST  GRANT,  112. 

LOST  TmE  DEEDS,  206. 

See  aUo  Title  Deeds. 

LOTS, 

purchaser  of  several,  only  entitled  to  one  abstract,  5. 
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LUNATICS, 

acts  which  judge  may  authorize  committee  to  do,  160,  161. 
contracts  by,  158,  159. 

conveyances  by,  whether  void  or  yoidable,  158,  159. 
court  will  not  convert  property  of,  162. 
fines  and  recoveries  and  feofEments  by,  158. 
judge  in  Lunacy  may  make  vesting  orders  as  to  property  of,  163. 
powers  of  committee  of,  160,  161. 
imder  Settled  Land  Acts,  161. 
property  may  be  dealt  with  by  judge  in  Lunacy,  159,  160,  163. 
when  protector  of  settlement,  162. 
when  trustee,  new  trustee  may  be  appointed,  162. 
will  of,  void,  159. 

MANSION  HOUSE, 

principal,  provisions  of  Settled  Land  Acts  with  regard  to,  290. 

MARKET  GARDENS.    See  Ageicultueal  Holdings. 

MARRIAGE, 

evidence  of,  39,  40. 

conditions  restraining,  when  void,  208. 

MABBIAGE,  BESTSAIHT  ON,  208. 

MABBIED  WOMEN,  209. 

copyhold  estates  of,  how  conveyed,  209. 

covenants  for  title  by,  how  enforcable,  78. 

disclaimer  by,  103,  210. 

disposal  of  estate  before  Married  Women's  Property  Act,  209, 210. 

equitable  interests  in  leaseholds,  how  disposed  of  by,  209,  210. 

equitable  separate  estates,  how  disposed  of  by,  211. 

estates  of,  at  common  law,  how  conveyed,  209,  210. 

freehold  estates,  how  conveyed,  209. 

leasehold  estates,  how  conveyed,  209. 

leasehold  interests  of,  survive  to  husband,  210. 

mortgage  debts,  how  disposed  of  by,  210. 

power  of  appointment  exercisable  by,  31. 

power  to  bar  estate  tail,  6. 

dispose  of  contingent  and  executory  interests,  210. 
estates  in  lands  of  any  tenure,  6. 
reversionary  interest  in  personalty,  210. 
powers  of  attorney  by,  15. 
powers  of,  under  Settled  Land  Acts,  292,  293. 
property  of,  under  Act  of  1870... 211. 

1882.. .212. 
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MEMORIAL, 
stamp  on,  306. 

HESOEB,  213. 

doee  not  apply  to  estate  tail,  213. 

does  not  apply  whore  estates  held  in  different  rights,  213. 

none  at  law  where  none  in  equity,  213. 

MIDDLESEX, 

dealings  with  lands  in,  must  be  registered,  262. 

purchaser  of  lands  in,  with  notice,  cannot  gain  priority  by  prior 
registration,  262. 

MINES, 

copper,  tin,  iron,  or  lead,  right  of  Crown  with  respect  to,  214. 
gold  and  silver,  belong  to  Crown,  214. 

XIVES  AHD  XIHEBALS,  214. 

contract  to  sell  land  may  be  repudiated  if  vendor  cannot  make  title 
to,  215. 

effect  of  enfranchisement  on,  215. 

effect  of  proviso  for  re-entry  in  case  of  breach  of  covenant  to 
allow  access  for  inspection,  .217. 

lease  of,  can  be  made  by  tenant  for  life,  216,  217. 

portion  of  rent  reserved  on  lease  of,  to  be  set  aside  as  capital  money 
under  Settled  Land  Acts,  217. 

powers  of  trustees  and  mortgagees  to  sell  apart  from  surface,  215. 

provisions  of  Settled  Land  Acts  with  respect  to,  216,  217. 

railway  and  waterworks  companies  do  not  acquire,  215. 

under  copyhold  land,  lord  entitled  to,  214,  215. 

MINOEITY.    See  Infants. 

MISDESCBIPTIGN, 

a  ground  for  rescission,  267. 

MOETGAGE, 

stamp  on,  306,  307. 
See  also  Mobtoaqes. 

MOBTGAOED  ESTATES,  devolution  of,  upon  death  of  mort- 
gagee, 218. 

formerly  could  be  devised,  218. 

general  words  in  will  formerly  passed,  218. 

in  copyholds,  devolution  of,  219. 

now  vest  in  legal  personal  representatives,  219. 

when  legal  personal  representatives  could  convey,  218,  219. 
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MOBTGAGEE, 

power  of,  to  grant  leases,  227,  228. 
-when  able  to  oonyey  legal  estate,  226. 

KOBTGAGES,  220. 

can  be  effected  without  writing  by  deposit  of  title  deeds,  128. 

of  copyholds,  how  effected,  73. 

power  of  sale- 
ceases  on  payment  of  mortgage  money,  223. 
inquiry  as  to  money  remaining  owing  on  the  security,  223. 
not  giyen  to  assigns,  cannot,  in  general,  be  assigned,  222. 

purchaser  should  be  protected  by,  from  inquiring  into  state  of 
mortgage  debt,  223,  224. 

should  relieye  purchaser  from  inquiring  into  circumstances  of 
sale,  222,  223. 

to  whom  giyen,  221,  222. 
proyisions  of  Locke  King's  Act  with  regard  to,  228,  229. 
statutory  power  of  sale — 

implied  only  in  mortgages  by  deed,  220,  221. 

purchaser  relieyed  from  inquiry  as  to  circumstances  of  sale, 
221. 

under  Gonyeyancing  Act,  1881...  221. 

under  Lord  Cranworth's  Act,  221. 

transfer  inter  vivos  of  security  effects  transfer  of  debt,  224. 

who  may  exercise,  222. 

jSeaEQiTiTABUsMoBTaAOBs;  Joutt  AoooxTirr  Olaxtse. 

MOETGAGOE, 

power  of,  to  grant  leases,  227,  228. 

MOETMAIN,  231,  232. 

applies  to  corporations  sole  as  well  as  aggregate,  231. 

assurances  which  are  allowed  in  specific  cases,  232. 

corporations  which  may  inyest  on  real  security  without  being 
oeemed  to  acquire  land  in,  232. 

definition  of  land  in  Act  of  1888... 231. 

1891... 231. 

effect  of  alienation  in,  231. 

what  corporations  can  hold  land  in,  231,  232. 

See  also  Ohabttable  Uses. 

MOBTMADT  AHD  CEABITABLE  USES,  230. 

distinction  between,  230,  231. 

NAME, 

what  is  compliance  with  condition  to  take,  237. 
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NAKE  ASH  ASMS  CLAUSE,  237. 

applicable  to  sucoessiye  limitations,  237. 

construed  strictly,  237. 

precautions  to  be  taken  on  purchase  of  Teversionaiy  interest,  237. 

when  capable  of  being  barred  by  disentailing  assurance,  237. 

NATUEALIZATION, 

of  alien,  how  proyed,  23. 

NEXT  PEESENTATION, 

cannot  be  purchased  by  derg3nnan  in  order  to  present  himself,  12. 

personal  property,  11. 

purchase  of,  when  simoniacal,  12. 

restrictions  on  sale  of,  after  1898...  12,  13. 

sale  of,  when  benefice  vacant,  void,  12. 

NON  COMPOS  MENTIS.    See  Lunatics. 

NOTICE,  238. 

constructiTe,  purchaser  omitting  to  investigate  title  has,  239. 
of  deed,  constructive  notice  of  its  contents,  239. 
provisions  of  the  Conveyancing  Act,  1882,  as  to,  238,  239. 
registration  is  not  in  itself,  239. 

OBLITBBATIONS.    See  Altebations. 

OPINION  ON  TITLE,  371,  376. 

OPTION,  240. 

of  purchasing,  binding  on  a  purchaser  with  notice,  240. 

must  be  confined  within  the  limits  allowed  by  rule 
against  perpetuities,  240. 

OBDEB,  240. 

for  foreclosure,  stamp  on,  307. 

persons  bound  by,  241. 

proved  by  office  copy,  241. 

sale  under,  how  proved,  241,  242. 

validity  of,  in  favour  of  purchaser,  8,  241. 

vesting,  stamp  on,  308. 

r 
OEDEE  FOE  SALE, 

equitable  interests  bound  where  persons  are  parties  to  the  action, 
241. 

must  be  strictly  followed,  240. 

OUTLAYmY, 

abolished  in  civil  proceedings,  69. 
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FABCELS.    See  Identity. 

PABTICULABS  OF  SALE,  243. 

cannot  be  yaried  by  oral  eyidence,  243. 

easements  should  be  referred  to  in,  243. 

must  be  fair  and  dear,  243. 

untrue  statement  in,  entitles  purohaaer  to  rescind,  243,  244. 

FABTIES, 

unnecessary  for  persons  taking  estates  after  1844  to  be  named  as, 
65. 

PABTinOK,  245. 

by  the  Court,  245. 

Court  may  order  sale  in  lieu  of,  245,  246. 

how  it  may  be  effected,  245. 

stamp  on,  308. 

tenant  for  life  may  make,  245. 

under  Inolosure  Acts,  155,  156. 

voluntary,  245. 

PABTITEESHIF,  246. 

partnership  property  belongs  to  partners  as  tenants  in  common, 

246. 

legal  estate  deyolyes  in  usual  way,  246. 
PAVING  EXPENSES,  310,  811. 

PAYHENT  IHTO  COTTBT,  247. 

how  proved,  247. 

PEDIGBEE,  247. 

how  proved,  247. 

title  depending  on,  247,  248. 

PEPPEECOEN  BENT, 

last  Receipt  for,  is  not  evidence  of  compliance  with  covenants  and 
provisions  of  lease,  80. 

PEBPE^^ITIES,  248. 

rule  against,  248. 

in  case  of  contingent  remainders,  248,  249. 
no  application  to  estates  after  estate  tail,  248. 

PEBPETUITY^ 

restrictions  on  tying  up  income  in,  249,  250. 
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PEESONAL  EEPEESENTATIVBS, 

assLgnment  of  one  of  seyeral,  good,  9,  135,  182. 

have  power  to  deal  with  personal  estate  even  after  20  yean,  9, 
134. 

power  to  conyey  land  contracted  to  be  sold,  9,  13d. 

sell  and  mortgage  property  for  purpose  of  raising  estate 
duty,  10,  134. 

real  estate  vested  in,  under  Land  Transfer  Act,  1897...  135,  I6i, 
165. 

See  aUo  ADMnnsTBATOBs ;  Exegtttobs. 

PLANS, 

copies  or  tracings  of,  should  be  furnished,  153. 

POLICY  OF  FIEE  INSUEANOE,  164. 
POLICY  OF  LIFE  ASSTJEANCB,  stamp  on,  308. 
POOE  BATE,  256. 

POBTIONS,  251. 

releasing,  251. 

releasing  under  Conveyancing  Act,  1881... 251,  252. 

POSSESSION, 

form  of  statutory  declaration  as  to,  377. 

POSSESSORY  TITLE, 

objections  to  taking,  252. 

P0SSES80BY  TITLES,  261. 

POWEE  OF  APPOINTMENT.    Set  Appointment,  Power  op. 

POWBE    OF   SALE.     See   MoRTaAGEs;    Settled   Land  Acts; 
Trustees. 

PEESOEIPTION, 

at  common  law,  112. 

how  rebutted,  112. 
by  lost  grant,  112. 

how  rebutted,  112,  113. 
lost  grant,  presumption  of,  does  not  apply  to  leaseholds,  113. 
under  Act  of  1832,  right  to  light,  acquired  by,  113,  114. 

easements,  other  than  light,  acquired 

by,  114,  115. 
profits  a  prendre f  acquired  by,  116. 

PEESENTATION,  NEXT,  11—13.    See  Next  Pbjbsbntation. 
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PEOBATE, 

necessary  before  leaseholds  of  testator  can  be  dealt  with,  181, 357. 

since  1898,  necessary  before  freeholds  of  testator  can  be  dealt 
with,  357. 

PBOBATE  DUTY,  96. 

proof  of  i>ayment  of,  96. 

PEOCLAMATIONS, 

on  levying  fine,  142,  143. 

PRODUCTION, 

acknowledgment  of  right  to,  321. 
expense  of,  thrown  on  purchaser,  34Q. 

PROFITS  A  PRENDRE, 

acquired  at  common  law,  112, 113. 

under  Prescription  Act,  116. 
definition  and  instances  of,  110. 
land  remains  subject  to,  in  hands  of  purchaser,  110. 
pass  to  purchaser  of  land,  110,  111. 
proyisions  of  Prescription  Act  bind  the  Grown,  116. 
See  also  Pbescbiption. 

PROPERTY  TAX,  258. 

PROTECTION  ORDER, 
effect  of,  175. 

PROTECTOR,  122. 

alien  caonot  be,  23. 

consent  of,  given  by  separate  deed,  must  be  enrolled,  120,  122, 
123. 

PUBLIC  HEALTH  ACT,  177. 

iSee  a2«)  Laitd  Imfboyement  Acts  ;  Stbebt  Imfboyements. 

PUBLIO  HOUSE,  2S3. 

covenants  as  to  purchase  of  beer,  bind  assigns,  254. 
time  is  of  essence  of  contract  on  sale  of,  253. 

PURCHASER, 

bankruptcy  of,  before  completion,  339. 
death  of,  before  completion,  339. 

aUASI-ENTAIL,  198. 
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BATE, 

county,  267. 

general  distriot,  256. 

highway,  256. 

lighting,  257. 

metropolitan  gas,  258. 

poor,  256. 

private  improvement,  256. 

sewers,  257. 

watch,  257. 

water,  257. 

SATES  ASH  TAXES,  256. 

what,  payable  under  covenant  to  pay,  258. 

EEOEIPT, 

omission  of  indorsement  of,  on  deed,  61. 
power  to  trustees  to  give,  333 — 335. 
stamp  on,  308. 

EEOEIPT  CLAUSE,  61. 

EEOEIVING  ORDEB, 
effect  of,  34. 

EECITALS, 

not  needing  proof,  66. 

when  facts  recited  to  be  proved,  66. 

SECONVETAHCE,  259. 

entry  of  satisfaction  when  the  mortgagee  has  not  been  admitted  to 
copyholds,  260. 

mortgagor's  right  to  transfer  in  lieu  of,  261. 

not  necessary  in  case  of  mortgage  to  building  society,  43,  44,  260. 

friendly  society,  148,  260. 

where  mortgagee  has  not  legal  estate,  259,  260. 

where  no  actual  surrender  of  copyholds,  260. 
stamp  on,  309. 

unnecessary  after  13  years'  possession  of  mortgagor,  202,  260. 
who  can  call  for,  261. 

EECOVEEY, 

could  be  suffered  with  concurrence  of  lessee  for  life,  142. 
could  originally  only  be  suffered  by  person  seised,  142. 
recovery  deed  proper  evidence  of,  143. 

EECOVEEY  DEED,  143. 
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BBDEMPnON, 

agreement  clogging,  not  allowed,  228. 

EE-ENTBY,  proyiflo  f or.    See  Lease. 

EEGISTEATION, 

lands  registered  under  Land  Transfer  Acts  do  not  require,  264. 
not  of  itself  notice,  239. 

BEGI8TSATI0N  OF  DEEDS  AHD  WILLS,  262. 

in  Middlesex,  262. 
in  Yorkshire,  263. 
in  Bedford  Leyel,  264. 

rules  as  to  purchaser  with  notice  in  Middlesex,  262. 

Yorkshire,  263. 

EEGISTEATION  OP  WILL, 

assurance  from  devisee  may  have  priority  without,  264. 

BELEASE,  266. 

recital  of  lease  in,  when  condusiye  eyidence,  266. 
stamp  on,  309. 

statutory,  introduced  by  Act  of  1841... 265,  266. 
where  used,  265. 

EEMAINDEES, 

vested,  when  liable  to  fail,  64. 

EEMOTENESS  OF  LIMITATION.    See  Febpbtttities. 

EENT, 

apportionment  of,  32,  33. 

when  barred  by  Statutes  of  Limitation,  201. 

EENTCHAEGE,  24. 

additional  remedies  for,  25. 

definition  of,  24. 

how  determined,  25,  26. 

how  far  search  protects  purchaser  from,  27. 

liability  of  subsequent  owners  for,  25. 

part  of  property  may  be  released  from,  26,  33. 

statutory  power  for  recovery  of,  24,  25. 

of  distress  for,  24. 
when  barred  by  Statutes  of  Limitation,  27,  204. 
when  must  be  registered,  27. 
See  dieo  AmxVTTY. 
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BENTS  AND  PEOFITS, 

person  entitled  to  the  receipt  of,  is  in  possession  vithin  the  meaning 
of  the  Settled  Land  Acts,  282. 

EEFBESENTATIVES.     See  Adionistratobs  ;  Ezxcutobs;  Fbb- 

80KAL  BeFBSSSKTATTTES. 

EE-PUEOHASB, 
option  to,  240. 

EEauisinoNs, 

answers  to,  374. 

common  fonn  and  misoellaneoas,  361 — 363. 

further,  on  specimen  abstract,  376. 

list  of  usual  subjects  for,  common  to  yaiious  kinds  of  property,  3. 

on  specimen  abstract,  371 — 373. 

peculiar  to  copyholds,  4. 

freeholds,  3. 

leaseholds,  4. 

reversionary  interests,  4. 

sales  under  Settled  Land  Acts,  4. 
time  for,  when  abstract  incomplete,  57. 

not  delivered  punctually,  67* 
5ee  Separate  Index  to  BBauiSinoNS,  393 — 409. 

BESCI88I0N,  267. 

construction  of  usual  condition  for,  267,  268. 
misrepresentation  a  ground  for,  267. 

eesiduaey  devise, 

since  the  Wills  Act  includes  lapsed  and  void  devises,  352,  853. 

EESTEAINT  AGAINST  ANTICIPATION,  29. 
See  aUo  ANTICIPATION,  Eestbaint  against. 

EESTEAINT  ON  ALIENATION,  21. 
See  also  Alibnation. 

EESTEAINT  ON  MABRIAGE,  208. 
EE8TSICTI0KS  AS  TO  TI8EB  OF  LAHD,  269. 

by  covenant,  269. 

how  right  lost,  27. 

in  case  of  common  building  schemes,  269,  270. 

in  cases  other  than  leases,  269. 

must  be  disclosed  in  particulars,  81,  82,  271. 
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BESTBICnONS  AS  TO  TISEB  OF  LAND— continued. 

on  assigmnent  of  lease  of  publio-house  as  to  purdiase  of  beer, 
on  wnom  binding,  254. 

who  can  enforce,  269. 

See  also  OOYENANTS. 

IffiSULTING  USE,  337,  338. 

XEVEBSIONABT  IHTEBESTS,  272. 

distringas  should  be  obtained  when  purchasing,  272. 

inquiries  to  be  made  on  purchase  or  loan  on  security  of,  272. 

notice  in  writing  of  an  assignment  of,  must  be  given  to  all  the 
trustees,  272. 

purchaser  of,  should  ascertain  whether  legacy  duty  has  been  paid, 
272. 

sale  of,  not  now  liable  to  be  set  aside  merely  on  the  ground  of 
undervalue,  137. 

stop  orders  should  be  obtained  on  funds  in  oourt  on  purchase  of, 
272. 

title  must  disdose  creation  of,  272. 

KEVOOATION  OP  WILL, 
how  effected,  350,  351. 

EIGHT  OF  WAY.    8ee  Wat,  Eight  of. 

EOADS, 

making  up  of,  charge  on  premises,  310. 

for,  need  not  be  registered,  311. 

BOOT  OF  TITLE,  274. 

in  case  of  copyholds,  276. 

freeholds,  best,  275. 

unsatisfactory,  275. 

leaseholds,  276. 
provisions  as  to  documents  prior  to,  274. 

SALE  BY  THE  COTJET, 

validity  of,  in  favour  of  purchaser,  8,  241. 

SATISFIED  TEEMS, 

satisfied  after  1845,  extinguished,  317. 

on  31st  December,  1845,  extinguished,  317. 
to  what  extent  title  of,  should  be  deduced,  318. 

SEAL, 

essential  to  validity  of  deed,  100. 
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SEABCHES,  277. 

against  mamed  women,  279. 
in  case  of  settled  land,  278. 
official,  279,  280. 
on  mortgage,  278. 

purchase  from  owner  in  fee,  277. 

trustee  or  mortgagee,  277. 
of  agricultural  land,  279. 
copyholds,  279. 
leaseholds,  278. 
reoonyeyanoe,  278. 
sale  subject  to  mortgage,  278. 
transfer  of  mortgage,  278. 
where  mortgagor  joins  in  sale,  278. 

SEisnr,  281. 

does  not  apply  to  leaseholds,  281. 
how  proved,  281. 

SEPABATE  ESTATE.    See  Marrttct)  Women. 

SEPARATION,  JUDICIAL,  174, 176. 

SETTLED  ESTATES  ACT, 

differences  between,  and  Settled  Land  Acts,  282. 

land  belonging  to  an  infant  in  fee  is  settled  within  the  meaning 
of,  296. 

leases  under,  294,  295. 

which  may  be  authorized  by  the  court,  295. 

provisions  of,  with  regard  to  married  women  and  other  persons 
under  disability,  296. 

sales  under,  294. 

SETTLED  LAHD,  28L 

SETTLED  LAND  ACTS, 

capital  money  to  be  paid  to  trustee  or  into  court,  291. 
differences  between,  and  Settled  Estates  Act,  282. 
general  effect  of,  283. 
leases  which  can  be  made  by  tenant  for  life,  285. 

without  notice  to  trustees,  288. 
mansion-house,  principal,  provisions  of,  with  regard  to,  290. 
notices  to  be  giyen  to  trustees,  292. 
power  of  court  to  appoint  trustees,  290. 
tenant  for  life  to  sell,  284,  285. 
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SETTLED  LAND  ACTS— con«nu«i. 

power  of  tenant  for  life  to  enfrancliise,  284,  285. 

exchange,  284,  285. 

lease,  285. 

mortgage,  288,  289. 

partition,  284,  285. 

shift  incumbrance,  289. 

powers,  how  exercised,  when  infant  tenant  for  life,  292. 

lunatic  tenant  for  life,  293. 

married  woman  tenant  for  life,  292, 
293. 

where  there  is  trust  for  sale,  293. 

of  trustees  if  dealing  with  tenant  for  life,  294. 

proTisions  with  regard  to  building  leases,  286,  287. 

leases,  285. 

mining  leases,  216,  217,  287,  288. 

purchasers  and  mortgagees  not  concerned  to  see  to  application  of 
purchase  or  mortgage  money,  291,  292. 

who  are  trustees  for  purposes  of,  289,  290. 

who  is  tenant  for  life  under,  282,  283. 

SETTLEMENT, 

of  infant  under  Infant  Settlements  Act,  300. 

yoidable,  not  yoid,  300. 
stamp  on,  309. 

settlement  estate  duty,  93. 
exemptions  from,  93,  94. 
proof  of  payment  of,  95. 
when  payable,  93. 

out  of  residuary  estate,  94. 
See  aUo  Estate  Duty. 


I,  297. 

yoid  against  creditors,  297. 

purchaser,  297,  298. 

trustee  in  bankruptcy,  34,  35,  299. 

8EWEBING  expenses,  310,  311. 

SHELLEY'S  CASE, 
rule  in,  138. 

SIGNATUEE, 

whether  necessary  to  deed,  100. 

J.  Q  Q 
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SIMONY, 

offence  of,  12. 

8PE0IFI0  BEQUEST, 

assent  of  legal  personal  represenfatiye  to,  52,  53. 

SPECIFIC  DEYISB, 

assent  of  legal  personal  representatiye  to,  52,  53. 

SPECIFIC  PEEFOEMANCE, 

may  be  decreed  when  yendor  is  tenant  in  tail,  125. 

SPE8  8ITCCE8SI0VIS,  301. 

can  be  assigned  in  equity,  301. 
cannot  be  assigned  at  law,  301. 
not  an  estate  or  interest,  302. 

STAMPS,  302. 

conditions  precluding  objections  to  insufficiently  stamped  docu- 
ment dated  on  or  after  16th  May,  1888,  yoid,  302,  303. 

purchaser  has  right  to  haye  the  documents  of   title  properly 
stamped  at  yendor's  expense,  302. 

See  also  under  various  Headings, 

STATUTES  OP  LIMITATION.     See  Limitatigk,  Statutes  of. 

STATUTOEY  CHAEGES,  176—178. 
must  appear  on  abstract,  280. 
See  also  Land  iMFBoyEKENT  Acts. 

STATUTOEY  DECLAEATION, 

as  to  identity  of  parcels  and  possession,  377. 

STOP  OEDEE,  105. 
effect  of^  105. 
how  obtained,  105. 
necessary  to  gain  priority  where  fund  in  court,  105. 

STBEET  IMPEOVEMENTS,  310. 

charge  in  respecjb  of,  310. 

need  not  be  registered,  311. 

SUCCESSION  DUTY,  86. 

bond  fide  purchaser  without  notice  protected,  87,  88. 

exemptions  from,  88,  89. 

extinction  of  charge  is  deemed  to  confer  succession,  87. 

fraudulent  dispositions  liable  to,  87. 

inchoate  claims  to,  should  be  proyided  for,  88. 

meaning  of  terms  "  succession,"  **  predecessor,"  **  successor,"  86, 
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SUCCESSION  -DVTY-cmtinued. 

not  payable  by  purchaser  for  value  after  12  years,  88. 
on  death  of  one  of  several  joint  tenants,  86,  87. 
on  exercise  of  general  power  of  appointment,  87. 
special  power  of  appointment,  87. 
overriding  trusts  and  powers  free  land  from,  90. 
payment  of  legacy  duty  exempts  from  payment  of,  89,  90. 
power  of  Commissioners  to  commute,  87. 
production  of  Commissioners'  certificate  should  be  required,  89. 
proof  of  payment  of,  89. 
when  payable,  86. 

SITPEBFLITOITS  ULSTDS,  311. 

provisions  of  Lands  Clauses  Consolidation  Act  with  respect  to  sale 
of,  311,  312. 

rig^t  of  pre-emption  of  adjoining  owners,  312,  313. 

SUEEENDEE  OP  COPYHOJiDS,  72. 

SUEEENDEE  of  LEASE, 

by  operation  of  law  need  not  be  in  writing,  180. 
when  deed  required,  180. 
when  writing  required,  180. 

TACKIVG  OF  MOETGAGES,  313. 

abolished  in  Yorkshire,  264,  314. 
temporarily  abolished,  314. 
when  it  applies,  313,  314. 

TAIL,  ESTATE, 

words  necessary  to  create,  in  deed,  121. 

wiU,  121. 
SeedUo'EsTAiL. 

TAXES, 

inhabited  house  duty,  268. 
land  tax,  178,  268. 
property  tax,  Schedule  A.,  258. 

B.,  268. 
Queen's,  what  are,  268. 

TENANCY  AT  WILL, 

when  Statutes  of  Limitation  begin  to  run  in  case  of,  201,  202. 

TENANCY  FOE  LIFE.    See  Life  Estate  ;  Settled  Land  Acts. 

TENANCY  FEOM  YEAB  TO  YEAE, 

notice  required  to  determine  in  case  of  agricultural  holdings,  19. 

gg2 
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TENANCY  IN  COMMON, 

distinction  between,  and  joint  tenancy,  316. 
none  at  law  of  chose  in  action,  317. 
words  which  will  create,  316. 

TENANT  FOE  LIFE,  196,  197. 

who  is,  under  Settled  Land  Acts,  282,  283. 
See  aUo  SETTLED  Land  Acts. 

TENANT  FOE  YEABS.    See  Lease. 

TENANT  IN  TAIL.    See  Eotail. 

TENAHT8  BT  EVTIKETIES,  316. 

become  joint  tenants  on  dissolution  of  marriage,  315. 
when  husband  and  wife  are,  315. 

TENAHTS  IH  COMMOV,  316. 

no  suryiyorship  between,  316. 

TENANTS,  JOINT,  169,  170. 

TENENDUM,  67,  68. 

TEEM, 

long,  enlargement  of,  186,  187. 

TEBM8,  ATTEHSAHT  AHD  SATISFIED,  317.    iSeeolio  Satis- 
fied Teems. 

THELLUSSON  ACT,  249,  250. 

TITHE  SEHTCHABGE,  319. 

all  land  deemed  subject  to,  319. 

proof  of  freedom  from,  319. 

statutory  proyisions  for  apportionment  of,  319,  320. 

Tender  not  bound  to  apportion,  319. 

TITHES, 

title  to  be  shown  on  sale  of,  193. 

TITLE, 

analysis  and  notes  on,  370. 

concealing  instrument  material  to,  a  misdemeanour,  27. 

depending  on  Statutes  of  Limitation,  forced  on  purchaser,  199. 

objections  going  to  root  of,  are  not  precluded  by  ordinary  oon- 
dition,  57. 

purchaser's  primd  facie  right  to  good,  how  rebutted,  58. 

when  there  is  yital  defect  in,  specific  performance  refused  notwith* 
standing  conditions,  58,  59. 
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TITLE  DEEDS, 

acknowledgment  of  right  to  produotioli  of,  321,  340. 
effect  of  loss  of,  206. 

evidence  which  should  be  required  when  lost,  206,  207. 
loss  of,  need  not  be  fatal  objection  to  title,  206. 
precautions  to  be  taken  when  lost,  206,  207. 
undertaking  for  safe  custody  of,  321,  340. 
when  vendor  may  retain,  321. 
which  must  be  handed  oyer,  320. 

TITLE  DEEDS  AHD  THEIK  CTTSTODT,  320. 

TITLE,  WAHT  OF,  323. 

contract  can  be  rescinded  on  account  of  vendor's,  323. 

TOMBSTONES, 

inscriptions  on,  how  far  evidence,  40. 

TEAITOES,  69. 

TRANSFER  OF  MORTGAGE, 
stamp  on,  309. 

TREASON, 

attainder  of,  effect  of,  on  property,  69. 

TRUST, 

when  it  should  be  kept  off  title,  127. 

TEIT8T  ESTATES,  devolution  of,  upon  death  of  trustee,  324. 

where  there  are  two  or  more  trustees,  324. 

is  a  sole  trustee,  devolution  of  copyhold  estates,  325, 

326. 

freehold  estates,  324, 
325. 

leasehold  estates,  326. 

TRUST  PROPERTY, 

may  in  general  be  vested  by  declaration,  328,  343. 

which  cannot  be  vested  by  declaration,  329,  343. 

TRUSTEES, 

cannot  sell  at  gross  undervalue,  334. 

consent  of  tenant  for  life  not  necessary  in  case  of  settlement 
within  sect.  63  of  the  Settled  Land  Act,  1882... 293,  330,  331. 

different  trustees  may  be  appointed  for  different  parts  of  trust 
property,  328. 

for  purposes  of  Settled  Land  Acts,  who  are,  289,  290. 

for  sale,  must  carry  out  instructions  of  instrument,  334. 
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TRUSTEES— con<t»u€rf. 

may  sell  settled  land  to  tenant  for  life,  293. 

where  tenant  for  life  infant,  292. 

new,  could,  before  Lord  Cranworth*8  Act,  only  be  appointed  under 
express  power  or  by  the  court,  327. 

power  of  court  to  appoint  new,  329. 

make  vesting  order,  329. 

to  sell  under  Lord  St.  Leonards'  Act,  when  land  charged 
with  debts  and  legacies,  49,  60,  333. 

powers  of  attorney  by,  15. 

to  give  receipts,  333 — 335. 

purchaser  from,  cannot  be  compelled  to  accept  conveyance  from. 
tenant  for  life  under  Settled  Land  Acts,  332. 

receipt  of,  good  discharge  under  Settled  Land  Acts,  291. 

statutory  power  of  appointing  new,  327,  328. 

whether  they  take  legal  estate  imder  devise,  354,  355. 

who  have  purchased  in  breach  of  trust,  can  sell,  331. 

will  not  be  discharged  imless  two  trustees  left  to  perform  trust, 
327. 

TBUSTEES,  SALES  AHD  MOBTGAGES  BT,  327. 

effect  of  depreciatory  oonditionB,  332,  333. 

UNCONSCIONABLE  BARGAIN,  137, 

UNDERLEASE, 

assumptions  to  be  made  by  purchaser  on  sale  of,  181. 
when  last  receipt  for  rent  produced,  181. 

UNDERTABINa  FOR  SAFE  CUSTODY,  321. 
expense  of,  thrown  on  purchaser,  340. 

UNDERVALUE, 

sale  of  reversionary  interest  at,  137. 

UNDIVIDED  SHARE, 

tenant  for  life  of,  may  concur  in  making  partition  of  the  entirety, 
284. 

UNSOUNDNESS  OF  MIND.    See  Luhatios. 

USES,  336. 

before  Statute  of  Uses,  336. 

declared  in  a  wiU,  become  legal  estates,  338. 

resulting,  where  no  consideration,  337,  338. 

Statute  of,  does  not  apply  to  copyholds  or  leaseholds,  337. 

only  applies  where  one  person  stands  seised  to  use  of 
another,  337. 

turned  into  legal  estates,  336. 
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YBNDOE, 

bankruptcy  of,  before  completion,  338,  339. 
death  of,  before  completion,  339. 

VEJIUOE  AND  PUSCHASEE,  bankruptcy  and  death  of,  before 
completion,  339. 

TESIFICATIOV  OF  ABSTEACT,  340. 

expense  of,  thrown  on  purchaser,  340,  341. 

TEST, 

various  meanings  of  term,  341. 

YESinrO,  341. 

YBSTING  DEOLAEATIONS, 

as  to  copyholds  and  mortgaged  lands,  329,  343. 
in  deeds  appointing  new  trustees,  328,  343. 

TESTDTG  DECLAEATI0H8  AHD  0EDES8,  343. 

TESTING  OEDEES, 
as  to  copyholds,  345. 

court  can  appoint  persons  to  convey  in  lieu  of  making,  345. 
not  necessary  or  proper  in  case  of  equitable  interests,  346. 
when  the  court  can  make,  343 — 345. 

VOLTJNTAEY  SETTLEMENT,  34,  35,  297—299. 

WAIVEE, 

by  acceptance  of  rent,  80,  181. 

none  by  acceptance  of  rent  due  before  breach  of  covenant,  181. 

WATEE  EATE,  257. 

WATEECOTJESE,  or  use  of  water, 

how  acquired  at  common  law,  112,  113. 

Prescription  Act,  provisions  as  to,  bind  the  Grown,  115. 

under  Prescription  Act,  114,  115. 

WAY,  EIGHT  OP, 

how  acquired  at  common  law,  112,  113. 

Prescription  Act,  provisions  as  to,  bind  the  Crown,  115. 

under  Prescription  Act,  114,  115. 

WIFE.    See  Marhtut^  Women. 

WILL, 

after  1837,  speaks  from  death  of  testator,  351. 

after-acquired  realty  could  not,  before  1837,  be  disposed  of  by, 

353. 
aliens  can  make,  350. 
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WILL— continued, 

attestation  of,  required,  348. 

charge  of  debts  by,  how  effected,  48,  355. 

charge  of  legacies  by,  how  effected,  48,  356. 

contingent  and  other  future  interests  can  be  disposed  of  by,  351. 

copyholds  included  in  general  deyise,  351,  352. 

estate  taken  prior  to  Wills  Act,  354. 

general  bequest  always  included  lapsed  and  void  bequests,  353. 

general  deyise  now  includes  lapsed  and  void  devises,  352,  353. 

or  bequest  executes  general  power,  351. 

gifts  to  attesting  witnesses,  void,  352. 

how  revoked  since  Wills  Act,  350,  351. 

infant  cannot  make,  157,  349. 

lands  contracted  to  be  purchased  included  in  general  devise,  352. 

leaseholds  included  in  general  devise  of  lands,  352. 

no  lapse  where  devisee  is  given  estate  tail,  352. 

no  lapse  where  gift  is  to  children  who  leave  issue  who  survive 
testator,  352. 

no  words  of  limitation  now. necessary  to  pass  fee  simple,  353. 

obliterations  and  interlineations,  356. 

of  immovables,  governed  by  lex  Htus,  347. 

of  leaseholds  and  other  personalty,  must  be  proved,  357. 

of  movables,  governed  by  lex  domicilii,  347. 

of  personalty  made  by  British  subjects,  347,  348. 

of  realty  after  1897  must  be  proved,  357. 

before  1898  required  no  proof,  357. 

not  proved  should  be  produced,  357. 

of  sailor  at  sea,  348. 

of  soldier  in  actual  military  service,  348. 

person  of  unsound  mind  cannot  make,  350. 

power  of  married  woman  to  make  after  1882... 349,  350. 

before  1883...  349. 

probate  in  common  form  may  be  used  as  evidence  after  notice,  357. 

usually  accepted  as  proof  ^  357. 

probate  in  solemn  form  conclusive  proof,  357. 

provisions  of  Married  Women's  Property  Act,  1893... 350. 

purchase-money  of  lands  contracted  to  be  sold  not 'included  in 
general  devise,  352. 

requirements  for  validity  of,  348. 

requisites  for  validity  of  will  of  real  estate  before  Wills  Act,  348. 

reversionary  interests  in  land  included  in  general  devise,  352. 

rule  before  1837  with  regard  to  after-acquired  leaseholds,  353. 

statement  of  testator  admissible  to  show  what  papers  constitute 
will,  356. 
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YflLiL—continusd, 

traitors,  felons,  oonyiots,  and  suicides  under  no  incapadiy,  350. 

uses  in,  338. 

what  property  could  be  disposed  of  by,  before  Wills  Act,  348,  353. 

when  legal  estate  taken  by  tmstees  before  Wills  Act,  354. 

since  Wills  Act,  354,  355. 

when  made  dnxing  coyerture,  formerly  revoked  by  its  termination, 
349,  350. 

WILLS,  347. 

division  of  subject,  347. 

WOEDS  OF  LIMITATION, 

to  pass  estate  in  fee  simple,  137 — 139. 
tan,  121. 

WEITS  AND  OEDEES  APFECTING  LAND, 
registration  of,  at  central  office,  172. 

at  land  registry  office,  173, 174. 

TEAELY  TENANCY, 

notice  required  to  determine,  in  case  of  agricultural  holdings,  19. 

YOEKSHTEE,  EEGISTEATION  IN,  263. 

all  priorities  have  full  effect  except  in  cases  of  actual  fraud,  263. 
notice  of  will  may  be  registered  in  registry,  263. 
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PRIDE  AUX'S 

PRECEDENTSICONVEYANCING 

With  Dissertations  on  its  law  and  Practice. 

By  FREDERIC  PRIDE AUX,  Esq., 

Late  Pro  feasor  of  the  Law  of  Real  and  Personal  Property  to  the  Inns  ofOou/t 

Barrister-at-Law. 

SEVENTEENTH  EDITION. 

{Including  Precedents  under  the  Land  Tnnater  Act,  1897,) 

By  JOHN  WHITCOMBE,  Esq.,  Barrister-at-Law. 


OPINIONS  OF  THE  PBBSS. 

"  We  adhere  to  the  statement  made  when  reyiewing  a  preyions  edition,  that 
*  Prideanx '  is  the  best  work  on  Conveyandng.  The  manner  in  which  it  is  kept 
np  to  date  will  make  it  more  than  ever  a  fayonrite  with  oonyeyanoers/' 

— Law  Journal, 

**  A  derk  who  has  but  small  legal  knowledge  can  frame  a  draft  correctly,  if 
indeed  the  draft  is  to  follow  closely  any  of  the  precedents  contained  in  this  book, 
with  only  a  moderate  amount  of  snperyision  from  his  principal." 

— Zato  Quarterly  Review. 

**  Accurate,  concise,  clear,  and  oomprehensiye  in  scope,  and  we  know  of  no 
treatise  upon  Omyeyancing  which  is  so  generally  useful  to  the  practitioner/' 

— Law  Times, 

**  Prideaux  has  become  an  indispensable  part  of  the  Gonyeyanoer's  library." 

— Solicitors*  Journal 

Royal  Svo.     Price  £1. 

BRICKDALE'S 

LAND  TRANSFER  ACTS,  1875  &  1897. 

With  a  Oeneral  Introduction  to  Conveyancing  thereunder^  a 
Commentary  on  the  Acta,  an  Exposition  of  the  Official  Practice 
and  of  the  Duties  of  the  Seal  Representative ;  the  Land  Registry 
Bules,  Fee  Schedules,  Solicitors'  Costs,  Model  Registers,  Forms, 

and  Precedents. 

By  C.  FORTESCUE  BRICKDAIiE,  Esq., 

Barrister-at-Law,  Assistant  Registrar  at  the  Land  Registry, 

AND 

W.  R.  SHELDON,  Esq.,  Barrister-at-Law. 

STEYEHS  &  sons,  Limited,  119  &  120,  Ohancery  lane. 
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